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Case No. 21,253 
Commontry Fmsr Corporation, Appellant 
v. 
FeperaL Communications Commission, Appellee 
Frorma-Georcia Tetevision Company, Inc., Intervenor 


Case No. 21,257 


Tae New Horizons Terecastixne Company, Ixc., Appellant 
v. 
Feperat Communications Commission, Appellee 


Frorma-Grorciua Terevision Company, Inc., Intervenor 


Prehearing Stipulation 
1. The undersigned parties, by their counsel, agree and 


stipulate that the following issues are presented by the 
Notices of Appeal in the above-styled cases: . 


Whether the Commission, in authorizing one of the 
applicants for Channel 12 in Jacksonville, Florida 
(Florida-Georgia Television Company, Inc.) to con- 
tinue to operate a station on that channel during the 
comparative hearing, and in denying the competing 
applicants’ requests for interim authority, in which all 
applicants would have been entitled to participate 
equally in the operation of the station, has: 


(a) violated the Communications Act of 1934, the 
Rules and Regulations of the Commission, and the 
mandate of this court in Jacksonville Broadcasting 
Corp. v. Federal Communications Commission, 121 
U.S. App. D.C. 69, 348 F. 2d (1965), cert. den., 382 
U.S. 893 (1965) ; 


(b) abused its administrative discretion; and 
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(c) prejudiced the outcome of the comparative 
hearing so as to deny Appellants the opportunity for 
a full, fair and truly comparative hearing. 


2. Appellee and Intervenor, by stipulating and agreeing 
to these issues, do not concede the correctness of any factual 
or legal premises which may be implicit in the formulation 
of the issues. 


3. Counsel for the parties further stipulate and agree 
that the Joint Appendix will be filed within ten days after 
the time for the filing of the Reply Briefs, if any. References 
to the record appearing in the briefs of the parties will be 
to the page numbers of the record as certified to the Court. 
In the printing of the Joint Appendix, there will be set 
forth, in addition to the consecutive numbering of the Joint 
Appendix, the original record page numbers in bold type 
and indented in a manner which will render it convenient 
for the Court to locate the pages referred to in the brief. 


Respectfully submitted, 


Enwarp P. Morean 

Counsel for Appellant 

Community First Corporation 

Roserr L. Hearp 

Counsel for Appellant 

The New Horizons Telecasting 
Company, Inc. 


Jonny H. Contin 
Counsel for Appellee 
Federal Communications Commission 


Bernarp Koreen 

Counsel for Intervenor 

Florida-Georgia Television 
Company, Inc. 


October 2, 1967 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


(Filed Oct. 11, 1967) 


Prehearing Order 
Counsel for the parties in the above-entitled cases having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 
orpereD that the stipulation shall control further pro- 
ceedings in these cases unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


FLORIDA-GEORGIA TELEVISION COMPANY, INC. 


October 25, 1965 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 


On behalf of Florida-Georgia Television Company, Inc., 
this will request that it be authorized by the Commission 
to operate television station WFGA-TV in Jacksonville, 
Florida, and associated auxiliary stations, in the same 
manner as until now has been authorized by the Commis- 
sion, until 60 days after a Commission decision and order 
in the forthcoming Channel 12 Jacksonville television pro- 
ceeding has become final in the sense that it is no longer 
subject to a petition for reconsideration or rehearing or to 
review by any court. 


Specifically, Florida-Georgia asks that it be permitted to 
operate station WFGA-TV in the same manner as is speci- 
fied by BRCT-367, granted September 1, 1964, as modified 
by BMLCT-344, an application to reduce aural power. It 
asks that it be authorized to operate its auxiliary broadcast 
stations whose call letters are set forth in Attachment A 
hereto. 


This request is made in consequence of the opinion of the 
United States Court of Appeals for the District of Columbia 
Circuit in Case No. 18,181, Jacksonville Broadcasting Cor- 
poration v. Federal Communications Commission. That 
opinion was handed down on May 6, 1965, and the Supreme 
Court of the United States has now denied a petition for 
certiorari filed by Florida-Georgia. The Commission is re- 
quired by that opinion to set aside its grant of licenses to 
Florida-Georgia for WFGA-TV and to hold a new proceed- 
ing. The Court of Appeals further ordered that “authority 
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for continued operation may be granted by the Commission 
in its discretion pending such further proceedings.” That 
is the authority here sought. 


Respectfully submitted, 
Fiorma-Greorce TELEVISION 
Company, Inc. 


By 
Alexander Brest, President 


3 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 
In re Applications of 
Docket No. 10833 — File No. BPCT-749 
Crry or Jacksonvitte, Jacksonville, Florida 
Docket No. 10834 — File No. BPCT-1624 
Frorma-Georcta TEtEvision Co., Ixc., Jacksonville, Florida 
Docket No. 10835 — File No. BPCT-1625 
Jacxsonvitte B/Castine Corr., Jacksonville, Florida 


For Construction Permits for New Television Stations 
(Channel 12) 


Order 


By the Commission: Commissioners Hyde and Loevinger 
absent; Commissioner Cox not participating. 


Ata session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 17th day of 
November, 1965; 


The Commission having under further consideration its 
decision released August 31, 1956 (12 Pike & Fischer, R.R. 
113) granting the application of Florida-Georgia Television 
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Company, Inc. for a permit to construct a new commercial 
television station in Jacksonville, Florida, on Channel 12; 
and 


IT APPEARING, That, by decision of May 6, 1965 in 
Jacksonville Broadcasting Corporation v. Federal Commu- 
nications Commission, Case No. 18, 181 (348 F. 2d 75), the 
United States Court of Appeals for the District of Columbia 
Cireuit ordered that the Commission set aside its decision 
released September 16, 1963 (35 F.C.C. 401), in which the 
Commission readopted nunc pro tunc the decision of August 
31, 1956 (and subsequent grants of station licenses) ; and 


IT FURTHER APPEARING, That, the Court also 
stated that authority for continued operation might be 
granted by the Commission in its discretion pending any 
further proceedings on new applications by qualified appli- 
cants; and 
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IT FURTHER APPEARING, That, petitions for writs 
of certiorari filed by Jacksonville Broadcasting Corpora- 
tion and Florida-Georgia Television Company were denied 
by the Supreme Court on October 25, 1965; and 


IT FURTHER APPEARING, That, Florida-Georgia 
Television Company on October 25, 1965 requested an au- 
thorization to operate its television station (WFGA-TV) 
and associated auxiliary stations until 60 days after a de- 
cision in a further hearing among new applicants; and 


IT FURTHER APPEARING, That, the Court of Ap- 
peals issued its mandate on November 8, 1965; 


IT IS ORDERED, That, the Commission’s decision of 
August 31, 1956 granting a construction permit to Florida- 
Georgia Television Company, together with all subsequent 
decisions and orders granting licenses or other concomitant 
authorizations to Florida-Georgia Television Company, 
ARE HEREBY VACATED, and that new applications for 
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a construction permit for a new television station to operate 
on Channel 12 in Jacksonville, Florida, may be filed by 
March 1, 1966; and 


IT IS FURTHER ORDERED, That any qualified party 
which has previously filed an application, may, in its dis- 
cretion, bring up to date its existing application in lieu of 
filing a completely new application; and 


IT IS FURTHER ORDERED, That, Florida-Georgia 
Television Company is hereby authorized to continue to 
operate its present facilities to render television broadcast 
service on Channel 12 in Jacksonville, Florida, until further 
order of the Commission, and that this authorization shall 
be without prejudice to, and constitute no preference in, 
any aspect of any proceeding to be held with respect to 
Channel 12 in Jacksonville, Florida. 


FEDERAL COMMUNICATIONS COMMISSION 
Ben F. Warte 
Secretary 


Released: November 19, 1965 


(191) 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of: 
Docket No. 10834— File No. BPCT-1624 


Frorma-Georeia TeLevision Company, Inc., 
Jacksonville, Florida 


| For Continued Operating Authorization of Present Facility 
Pending the Outcome of Comparative Hearing. 
and 
Docket No. 17582 —File No. BPCT-3681 


Community Firsr Corporation 
Jacksonville, Florida 


Docket No. 17583 — File No. BPCT-3731 
Tue New Horizons Tetecastinc Company, Inc. 
Jacksonville, Florida 


Docket No. 17584 — File No. BPCT-3732 


Frorma Gateway TELEvIsIon Company 
Jacksonville, Florida 


For Conditional Grant Pursuant to Section 1.592(b) of the 
Commission’s Rules. 


Memorandum Opinion and Order 
Adopted: July 5, 1967; Released: July 21, 1967 


By the Commission: Commissioner Cox dissenting; Com- 
missioner Lee not participating. 


1. The Commission has before it for consideration, the 
above-captioned applications for interim authority to oper- 
ate a television broadcast station on Channel 12, Jackson- 
ville, Florida,’ and a request by Florida-Georgia Television 


1 The pleadings filed in this matter are listed in the Appendix. 
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Co., Inc., to permit it to continue to operate its present 
facilities in rendering television broadcast service on Sta- 
tion WFGA-TV, Channel 12, Jacksonville, Florida, until 
the determination of the comparative hearing that must be 
held on the mutually exclusive applications that are on file 
for that channel. 


192 


2. On August 31, 1956, the Commission granted an ap- 
plication for a construction permit for a new television 
broadcast station to operate on Channel 12, Jacksonville, 
Florida to Florida-Georgia Television Co., Inc., (Florida- 
Georgia) and denied the mutually exclusive applications of 
Jacksonville Broadcasting Co. (JBC) and the City of Jack- 
sonville (City). On August 1, 1957, a Petition for Rehear- 
ing and Reconsideration, filed by JBC was denied. Neither 
City nor JBC filed any appeal from the Commission’s final 
decision. 


3. On September 20, 1957, the Commission granted a 
license to Florida-Georgia covering its construction permit: 
this license was renewed on February 12, 1958; and a modi- 
fied license was issued on May 22, 1959, expiring February 
1, 1961. However, in view of certain testimony before the 
Subcommittee on Legislative Oversight of the Committee 
on Interstate and Foreign Commerce which indicated that 
ex parte presentations might have been made by one or more 
of the applicants for Channel 12 in Jacksonville, the Com- 
mission, on August 2, 1960, released an Order reopening 
the record to determine whether the award made to Florida- 
Georgia should be set aside or any party disqualified. All 
the applicants in the original proceeding participated in 
the hearing held pursuant to the Commission’s Order. 


2On the cut-off date March 1, 1966, four applications were on file for Channel 
12, These were filed by: (1) Florida-Georgia Television Co., Inc., (BPCT- 
1624); (2) Community First Corporation (BPCT-3681); (3) New Horizons 
Telecasting Co. (BPCT-3731) ; and (4) Florida Gateway Television Co. (BPCT- 
3732). 
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4. On September 16, 1963, the Commission released its 
decision finding that JBC was disqualified from considera- 
tion in further proceedings because of attempts to influence 
the Commission through methods outside the recognized 
processes of adjudication and that Florida-Georgia was not 
disqualified. The Commission ordered that its decision 
granting Florida-Georgia a construction permit be re- 
adopted and that its grants of licenses to Florida-Georgia 
of September 20, 1957, and February 12, 1958, be affirmed. 
The Commission also ordered the application of Florida- 
Georgia for license renewal, filed November 30, 1960, be 
removed from deferred status. 


5. The Commission’s decision was appealed. On May 6, 
1965, the Court of Appeals affirmed the Order of the Com- 
mission insofar as it disqualified JBC. The Court also 
affirmed the Commission’s finding that Florida-Georgia was 
not quilty of improper conduct, and therefore was not dis- 
qualified. The Court set aside the Order insofar as it af- 
firmed the grant of station licenses made September 20, 
1957, and February 13, 1958, and the renewal of station 
license for WFG.A-TV, November 30, 1960. The channel was 
left free to be applied for by any qualified applicant and 
the case was remanded to the Commission for further pro- 
ceedings. The Commission was also authorized to grant 
authority, in its diseretion, for continued operation of the 
station.* In compliance with the Court’s mandate, the Com- 
mission, in an order released November 19, 1965, (a) va- 
cated all prior grants to Florida-Georgia; (b) ordered that 
new applications for Channel 12 be filed by March 1, 1966; 
and (c) authorized Florida-Georgia to continue to operate 
its present facilities until further order of the Commission, 
such authority to be “. . . without prejudice to, and consti- 
tute no preference in, any aspect of any proceeding to be 
held with respect to Channel 12, in Jacksonville Florida.” ‘ 


3 Jacksonville Broadcasting Corporation v. FCC, 121 U.S. App. D.C. 69, 348 


F 2d 75, 5 RE 2d 2004, cert. denied 382 U.S. 893. 
«FCC 65-1021, 1 FOC 2d 1375. 
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6. By the cut-off date, four applications * for permanent 
authority and two requests for interim authority had been 
filed. Both requests for interim authority, one by Com- 
munity First Corporation and the second by Florida-Gate- 
way Television Co., expressed a willingness to have all ap- 
plicants participate in the proposals. It is noted, however, 
that these proposals for interim authority do not technically 
meet the requirements of Section 1.592(b) of the Commis- 
sion’s Rules which states that the Commission may “make a 
conditional grant to a group composed of any two or more 
of the competing applicants .. .” Neither request for interim 
has been jointly made by two or more applicants, but we 
will treat them as meeting the requirements of Section 
1.592(b) in light of their announced intentions to consolidate 
their proposals. 


Proposats ror INTERIM OPERATION 


7. Community First (CF), one of the four applicants for 
permanent authority to operate on Channel 12 has sub- 
mitted a petition and application for interim operating au- 
thority. All applicants for permanent authority to operate 
on Channel 12 will be given the opportunity to associate 
with CF on an equal basis under this proposal. The appli- 
cation contemplates the construction on a “crash” basis of 
the facility proposed by CF in its permanent application, 
unless Florida-Georgia is willing to lease its existing facili- 
ties to CF.° The application shows that the estimated cost 
of construction will be $1,711,750; that estimated first-year 
operating expenses will be $1,260,100; and that anticipated 
first-year revenues are $1,500,000. 

8. Florida Gateway Television Co. (Florida-Gateway), 
one of the four applicants for permanent authority to oper- 


5 See Footnote 2, supra, 


6 Community First regards it as highly unlikely that Florida-Georgia would 
be willing to lease its facilities. 
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ate on Channel 12, has submitted a petition for interim op- 
erating authority. Under this proposal applicants for per- 
manent authority on Channel 12 will be afforded an oppor- 
tunity to participate on a completely equal basis. If Florida- 
Georgia proves unwilling to lease its present facilities, Flor- 
ida Gateway is prepared to construct the facilities proposed 
in its permanent application on an immediate basis in coop- 
eration with other applicants who indicate a desire to share 
in the interim operation.’ The application shows that the 
estimated cost of construction will be $1,411,999; the esti- 
mated first-year operating expenses will be $1,225,000; and 
that anticipated first-year revenues are $1,400,000. 


9. Florida-Georgia is presently operating Station WF'GA- 
TV, Channel 12, Jacksonville, Florida, pursuant to our order 
released November 19, 1965. Florida-Georgia urges that 
we deny the interim requests of Community First and Flor- 
ida Gateway and maintain the “status quo” until the deter- 


194 


mination of the comparative hearing because this course 
of action would be consistent with Commission policy, non- 
prejudical to the other applicants, and would better serve 
the needs and the interests of the people of Jacksonville. 


10. The sole issue before us is whether, on the facts in 
this case, the public interest will be served by issuing a con- 
ditional grant under the provisions of Section 1.592(b) of 
the Rules to either of two applicants for interim operation 
pending final decision in a comparative proceeding or to 
continue the existing operation of WFGA-TV, which has 
been providing service for nine years. 


7 Community First, Florida Gateway and New Horizons have joined in a 
petition asking the Commission to make a determination regarding the public 
need for an interim operation and to establish criteria and guide lines for such 
an operation, At such time as the Commission does this the petitioners indicate 
a willingness to file a joint application for interim authority. 


8 FCC 65-1021, 1 FCC 2d 1395, 
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11. In Consolidated Nine, Inc. the Commission was faced 
with a situation similar to the one now before us. There 
the decision of the Commission was to authorize the original 
operator, Mid-Florida Television Corporation, to continue 
its service on Channel 9 in Orlando, Florida until further 
order of the Commission and to deny the request of Con- 
solidated Nine, Inc., for interim authority. We reach the 
same result in the instant case. 


12. Community First and Florida Gateway contend that 
since the Court in its most recent decision voided the origi- 
nal grant, continued operation by Florida-Georgia would be 
prejudical to the other parties and violative of their Ash- 
backer rights, citing in support Community Broadcasting 
Co., Inc. v. Federal Comunications Commission.” Therefore, 
they respectively urge that consistent with the decisions in 
Oak Knoll Broadcasting Corporation™ and Beloit Broad- 
casters, Inc.2? an interim authority should be granted. The 
cases cited turned on different facts and are not controlling. 


13. In Community the Commission granted temporary 
authority to one of the two competing applicants to con- 
struct and operate a new television broadcast station with- 
out the benefit of any arguments on briefs of parties and 
without issuing an opinion in connection with the grant. 
On appeal, the issues confronting the Court were (1) 
whether the Commission had the authority to grant the 
temporary authorization without a comparative hearing 
and (2) whether the Commission had complied with its 
own Rules and Regulations in granting the temporary 
authority. The Court concluded that the Commission has 
power to grant temporary authority but had not followed 


97 FCC 2d 801 (1967). Currently on appeal to U.S. Court of Appeals, Dis- 
trict of Columbia, Case No. 20961. 


10107 U.S. App. D.C. 95,274 F 2d 753, 19 RR 2047 (1960). 
11 FCC 64-655, 2 RR 2d 1011. 


12 Pike Mo Broadcasting Co., FCC 65-1157, 6 BR 2d 581, affirmed sub nom 
Beloit Broadcasters, Inc. v. Federal Communications Commission, US. 
App. D.C... , 365 F 2d. 962, 7 RR 2d 2155. 
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proper procedures in granting the authority. The Court 
held that the procedures for granting temporary authority 
to one of several competing applicants pending a com- 
parative hearing “. . - must include such inquiry as is 
needed to make comprehensive findings on all relevant 
factors...” 


14. Beloit Broadcasters, Inc., involved a situation where 
the prior operator of the facilities in question had been de- 
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prived of its license after a hearing in which it was found 
to be disqualified. The Commission granted the request of 
an interim group to continue the operation of the station 
after finding that the public interest required the continua- 
tion of an existing service. Since the existing licenses had 
its license revoked, the choice open to the Commission was 
to grant an interim authorization, or to permit a station 
operational for forty years to go silent pending final deci- 
sion in the comparative hearing. 


15. In Oak Knoll, the Commission was again faced with 
a situation where the licensee had its license revoked and 
the choice was to let the station go silent or continue the 
operation by means of an interim authorization. The Com- 
mission determined that the public interest required con- 
tinuation of the service and issued temporary authority to 
a trustee group of non-applicants who proposed to donate 
80% of their profits to a local educational station. 


16. In relying primarily on the Community case, Commu- 
nity First and Florida Gateway have ignored case prece- 
dent which points to a long standing policy of the Com- 


13 E.g. Peoples Broadcasting Company v. United States et al., 93 U.S. App. 
D.C. 78, 209 F 2d 286, 9 RE 2045; Zenith Radio Corporation vy. Federal Com- 
munications Commission, 93 U.S. App. D.C. 284, 211 F 2d 629, 10 RR 2001; 
Biscayne Television Corp., FCC 57-648, 15 RE 325; Matter of Springfield, 
[llinois-St. Louis, Missouri Television Broadcast Stations, 15 RR 1525 (1957) ; 
Harrisburg Drop-In Case, 16 BR 1617 (1958); WIBC, Inc., FCC 58-1091 17 
BR 948; Supreme Broadcasting Co., Inc., FCC 58-1021, 17 BR 886. 
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mission, applicable in situations such as this and clearly 
enunciated in Consolidated Nine, Inc. The assertion that 
Community reversed prior Commission policy is untenable. 
There, the Court discussing the Commission’s policy of 
granting such temporary authority said: “We have upheld 
such temporary grants, given without a comparative hear- 
ing, against contentions that such procedure violates the 
Ashbacker rule. Peoples Broadcasting Co. v. United States, 
supra. Such grants are a ‘practical solution of a problem 
which involved the public interest in the continuity and 
quality of television service.’ Id. at 80, 209 F 2d at 288.” The 
Community case clearly stated that procedures for granting 
temporary authority to one of two competing applicants 
pending a comparative hearing must include inquiry as 
needed to make findings on all relevant factors such as the 
basis of “public need.” Such determinations must be sup- 
ported by specific findings taking into account all deterrent 
factors. 


17. The Commission, within its discretion may either au- 
thorize continued operation by Florida-Georgia or the in- 
terim operation proposed by Community First or Florida 
Gateway. As we pointed out in Consolidated Nine, a joint 
interim operation, has the serious drawbacks of requiring 
a substantial investment in new facilities and the bringing 
together of a management group consisting of adversary 
parties. Joint operation by conflicting parties to a hearing 
is inherently undesirable because it is not conducive to 
satisfactory long range planning, leaves responsibility in 
doubt, and does not provide a sound basis for incentive to 
make efforts to serve the community needs. Our experience 
with joint interim operations indicates that this arrange- 
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ment may serve to delay the outcome of the comparative 
hearing, and that it provides poorer management than sta- 
tion operation under the control of one party. An interim 
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authorization is primarily useful when there is no existing 
service, or where an existing licensee has been disqualified. 
In light of these considerations, we are faced with the choice 
of continuing an existing service or using the extraordi- 
nary remedy of making a conditional grant under Section 
1.592(b) of the Rules. We are of the view that the public 
interest lies in continuing the existing service of Florida- 
Georgia, pursuant to our Order released November 19, 1965, 
subject to appropriate conditions to protect the rights of 
the parties. Accordingly, we conclude that the requests of 
Community First and Florida Gateway should be denied. 


In view of the foregoing, 1r 1s orperEeD, That, Florida- 
Georgia Television Co., Inc., is hereby authorized to con- 
tinue to operate its present facilities to render television 
broadeast service to Channel 12, in Jacksonville, Florida, 
until further order of the Commission. This authorization 
is subject to the following condition: 


“That this authorization shall be without prejudice to, 
and constitute no preference in, any aspect of any 


proceeding to be held with respect to Channel 12, in 
Jacksonville, Florida.” 


IT IS FURTHER ORDERED, That the requests of 
Community First Corporation and Florida Gateway Tele- 
vision Co. ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Warie 
Secretary 
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The following is a list of the pleadings filed in this matter: 


(1) Filed by Community First Corporation: “Petition for 
Conditional Grant of Application for Interim Au- 
thority,” December 23, 1965: “Application for Interim 
Operating Authority on Channel 12, Jacksonville, Flor- 
ida,” December 23, 1965; “Supplement to Petition for 
Conditional Grant of Application for Interim Author- 
ity,” January 17, 1966; “Reply to ‘Response of Flor- 
ida-Georgia Television Company, Inc., In Opposition 
to a Petition, a Supplement and an Application Filed 
by Community First Corporation, and Request for 
Appropriate Relief’,” January 24, 1966. 

Filed by Florida Gateway Television Company: “Peti- 
tion for Grant of Application for Interim Authoriza- 
tion or, In the Alternative, for the Right to Participate 
in the Present Temporary Operation of Channel 12, 
Jacksonville, Florida,” March 1, 1966. 

Filed by Community First, Florida Gateway, and New 
Horizons, jointly: “Joint Petition for Determination 
by Commission Regarding Public Need for Interim 
Operation Application,” April 26, 1966; Joint Reply to 
“Opposition of Florida-Georgia Television Company, 
Ine., to the ‘Joint Petition’ With Regard to Channel 
12, Jacksonville, Florida,” May 19, 1966. 

Filed by Florida-Georgia Television Company, Ine.: 
“Motion for Extension of Time,” January 5, 1966; 
“Response of Florida-Georgia Television Company, 
Inc., in Opposition to a Petition, a Supplement, and 
an Application Filed by Community First Corpora- 
tion, and Request for Appropriate Relief,” January 
20, 1966; “Opposition of Florida-Georgia Television 
Company to the ‘Joint Petition’ with Regard to Chan- 
nel 12 in Jacksonville, Florida, filed by the three new 
applicants for that facility,” May 11, 1966. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 


B 
FCC 67-798 
2156 


Memorandum Opinion and Order 
Adopted: July 5, 1967; Released: July 21, 1967 


By the Commission: Commissioner Bartley concurring in 
part and dissenting in part and issuing a statement; 
Commissioner Lee not participating; Commissioner 
Wadsworth absent. 


1. The Commission has before it for consideration the 
above-captioned applications, each requesting a construc- 
tion permit for a new television broadeast station to operate 


on Channel 12, Jacksonville, Florida. The applications are 
mutually exclusive in that operation by the applicants as 
proposed would result in mutually destructive interference. 


2. The Commission also has before it a Petition for Hear- 
ing and Audit, filed by Harold S. Cohn Sr., a director and 
19% stockholder of Florida-Georgia. No certification of 
service was filed with the petition. If we treat the petition 
as a Petition to Deny, it was not timely filed in accordance 
with the requirements of Section 1.580(i) of the Commis- 
sion’s Rules. The petition asks the Commission to order an 
audit of the books of Florida-Georgia when designating 
the application. The petition also asks that issues be raised 
in the hearing order on whether the majority of stockholders 
have improperly diverted funds and mismanaged the busi- 
ness affairs of the corporation. No factual allegations of 
fraud have been made by Mr. Cohn. The relief he seeks can 
be applied for in the appropriate state court. The petition 
will therefore be dismissed. 
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3. Ordinarily, the Commission requires applicants for a 
new broadcast station to show the availability of sufficient 
funds to construct and operate the proposed station for 
one year. Where an applicant relies, in whole or in part, 
on advertising revenues to meet its costs of operation in 
the first year, the Commission requires that the applicant 
demonstrate the validity of its estimate of revenues by 
a comprehensive showing.’ In the present case, however, 
each of the applicants (except Florida-Georgia), seeks to 
replace a station which has an established record of adver- 
tising revenues stretching over a prolonged period of time; 
the availability of revenues is beyond dispute. For this 
reason, we do not believe that it is necessary to require 
the applicants to meet the requirements of the Ultravision 
decision. We will, therefore, apply our former standard 
which required an applicant to show that it had sufficient 
funds to construct and operate the proposed station for 
three months without revenues.” 


a. In connection with the application of Community First 
Corporation: 


(1) Based on information contained in the application, 
cash of approximately $995,000 will be required for 
the construction and operation of the proposed 
station.* To meet these requirements, the applicant 
Relies upon existing capital of $33,100, stock sub- 
scriptions of $100,000, a bank loan of $2,000,000, 
for a total of $2,133,100. 


2 Ultravision Broadcasting Co., FCC 65-581, 5 RE 2d 343. 
2 Orange Nine, Inc., FCC 67-416, Released April 7, 1967. 


3 Consisting of down payment for equipment, interest and curtails ($444,366), 
land, down payment and interest ($29,000), miscellaneous expenses, less equip- 
ment ($207,000), cost of operation ($315,025). Total: $995,391. It has been 
assumed that in accordance with the terms of the bank letter, repayment will 
not begin until one year after the loan is made and therefore we have not in- 
cluded in the amount of cash needed figures for loan repayment. 
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(2) It appears that the applicant has $33,100 available 
to it in existing capital and not more than $10,000 
available in funds from financially qualified sub- 
seribers. Except for Mr. Ernest A. Allsopp, none 
of the other subscribers has submitted a balance 
sheet or financial statement as required by Section 
Ill, Paragraph 4(d), FCC Form 301+ The letter 
from the Florida National Bank of Jacksonville, 
dated February 25, 1966, upon which the applicant 
relies to support the availability of a loan of 
$2,000,000 does not set forth the terms or condi- 
tions upon which the loan is to be made, but states 
that financing will be arranged “under appropriate 
and legal conditions.’’ In addition, the letter fails 
to mention the security to be required, if any. 
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b. In connection with the application of Florida Gateway 
Television Co.: 


(1) Based on information contained in the application, 
cash of approximately $863,000 will be required.° 
The exact amount of cash required cannot be de- 
termined because the bank letter fails to set forth 
the terms and conditions under which the loan is 
to be made. To meet these requirements, the ap- 
plicant relies upon existing capital of $44,469 
and a bank loan of $2,000,000 for a total of 
$2,044,469. 


4 Persons who will furnish funds are required to submit balance shects or 
financial statements although they may show the availability of bank loans in 
sufficient amount to meet their commitments to the applicant. Kansas State 
Network, Inc., FCC 66-977, 5 FCC 2d. 572. 


5 Consisting of down payment on equipment ($315,499), equipment payments 
($59,156), equipment interest ($1,916), other items ($50,000), assumed bank 
loan interest, 5 years at 6% ($30,000), assumed bank loan curtails ($100,000), 
operating expenses ($306,250). Total $862,821. 


21 


(197C) 


(2) It appears that the applicant has $44,469 available 
to it in existing capital. The letter from the Florida 
National Bank of Jacksonville, dated February 25, 
1966, upon which the applicant relies to support 
the availability of a loan of $2,000,000 does not set 
forth the terms or conditions upon which the loan 
js to be made or the security to be required, if any. 


c. In connection with the application of New Horizons 
Telecasting Co.: 


(1) Based on information contained in the application, 
cash of approximately $1,891,800 will be required 
for the construction and operation of the proposed 
station.* The exact amount of cash required cannot 
be determined because the bank letter fails to set 
forth the terms and conditions under which the 
loan is to be made. To meet these requirements, 
the applicant relies on existing capital of $17,171, 
a bank loan of $2,000,000, and stock subscriptions 


of $107,892 for a total of $2,125,063. 


It appears that the applicant has available to it, 
$17,171, in existing capital. None of the proposed 
stockholders has filed a balance sheet or financial 
statement to show current and liquid assets (as 
defined in Paragraph 4(d), Section III, FCC Form 
301) in excess of current liabilities in sufficient 
amount to meet his commitments to the applicant. 
Of the thirteen subscribers only Mr. Bernard E. 
Karlen has submitted a balance sheet, but it does 
not indicate current and liquid assets in excess of 
current liabilities sufficient to meet his commit- 


6 Consisting of down payment on equipment ($320,907), equipment, interest 
and curtails ($62,577), land ($45,000), buildings ($450,000), other items 
($548,598), assumed bank loan interest, 5 years at 6% ($30,000), assumed 
bank loan curtails ($100,000), operating expenses ($334,687). Total $1,891,769. 
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ment to the applicant. The letter from the Florida 
National Bank of Jacksonville, dated April 19, 
1966, upon which the applicant relies to support 
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the availability of a loan of $2,000,000 does not 
set forth the terms and conditions upon which the 
loan is to be made, or the security required, if any. 


4. Since Federal Aviation Administration approval has 
not been obtained for New Horizons Telecasting Co.’s pro- 
posed tower height and location, an air menace issue will 
be specified, and the Federal Aviation Administration will 
be made a party thereto. 


5. In connection with the statement concerning commer- 
cial practices made in the application of New Horizons Tele- 
casting Co., an issue has been specified to determine under 
what circumstances the applicant may depart from its 
general commercial practices and the limitations which will 
be applicable in those circumstances. 


6. Except as indicated by the issues specified below, the 
Commission finds that the applicants are qualified to con- 
struct, own and operate the proposed television broadcast 
station. The applications are, however, mutually exclusive 
in that operation by the applicants as proposed would re- 
sult in mutually destructive interference. The Commission 
is, therefore, unable to make the statutory finding that 
grant of the applications would serve the public interest, 
convenience and necessity and is of the opinion that the 
applications must be designated for hearing in a consoli- 
dated proceeding on the issues set forth below. 


Accordingly, IT IS ORDERED, That, pursuant to Sec- 
tion 309(e) of the Communications Act of 1934, as amended, 
the above-captioned applications ARE DESIGNATED FOR 
HEARING IN A CONSOLIDATED PROCEEDING at a 
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time and place to be specified in a subsequent Order, upon 
the following issues: 


1. In connection with the application of Community First 
Corporation to determine: 


(a) Whether the subscribers, other than Mr. Ernest S. 
Allsopp, have current and liquid assets (as defined 
in Section III, Paragraph 4(d), FCC Form 301), 
in excess of current liabilities in sufficient amount 
to meet their commitments to the applicant. 


(b) The terms, conditions and security, if any, required 
in connection with the proposed loan from Florida 
National Bank of Jacksonville. 


(c) Whether, in the light of the evidence adduced pur- 


suant to the foregoing, the applicant is financially 
qualified. 


2. In connection with the application of Florida Gateway 
Telecasting Co., to determine: 


(a) The terms, conditions and security, if any, re- 
quired in connection with the proposed loan from 
Florida National Bank of Jacksonville. 
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(b) Whether, in the light of the evidence adduced pur- 
suant to the foregoing, the applicant is financially 
qualified. 


3. In connection with the application of New Horizon 
Telecasting Co., to determine: 


(a) Whether the subscribers have current and liquid 
assets (as defined in Section III, Paragraph 4(d), 
FCC Form 301) in excess of current liabilities in 
sufficient amount to meet their commitments to the 
applicant. 
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(b) The terms, conditions and security, if any, required 
in connection with the proposed loan from Florida 
National Bank of Jacksonville. 


(c) Whether, in light of the evidence adduced pursuant 
to the foregoing, the applicant is financially quali- 
fied. 


(da) Under what circumstances the applicant may depart 
from its general commercial practices and the limi- 
tations which will be applicable in those circum- 
stances. 


(e) Whether there is a reasonable possibility that the 
tower height and location proposed would consti- 
tute a menace to air navigation. 


4. To determine which of the proposals would best serve 
the public interest. 


5. To determine, in the light of the evidence adduced pur- 


suant to the foregoing issues, which of the applications 
should be granted. 


IT IS FURTHER ORDERED, That, to avail themselves 
of the opportunity to be heard, the applicants and the party 
with respect to the application of New Horizons Telecasting 
Co. 


IT IS FURTHER ORDERED, That the Petition for 
Hearing and Audit filed by Mr. Harold S. Cohn, Sr., is 
DISMISSED. 


IT IS FURTHER ORDERED, That, to avail themselves of 
the opportunity to be heard, the applicants and the party 
respondent herein, pursuant to Section 1.221(c) of the Com- 
mission’s Rules, in person or by attorney, shall within 
twenty (20) days of the mailing of this Order, file with the 
Commission in triplicate, a written appearance stating an 
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intention to appear on the date fixed for the hearing and 
present evidence on the issues specified in this Order. 
ITIS FURTHER ORDERED, That the applicants herein 
shall, pursuant to Section 311(a) (2) of the Communications 
Act of 1934, as amended, and Section 1.594 of the Commis- 
sion’s Rules, give notice of the hearing, either individually 
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or, if feasible, jointly, within the time and in the manner 
prescribed in such Rule, and shall advise the Commission 
of the publication of such notice as required by Section 
1.594(g) of the Rules. 


FEDERAL COMMUNICATIONS COMMISSION 
Ben F. Wapie 
Secretary 
*See attached Statement of Commissioner Bartley Con- 
cerning in Part and Dissenting in Part. 
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STATEMENT OF COMMISSIONER ROBERT T. BART- 
LEY CONCURRING IN PART AND DISSENTING 
IN PART. 


I coneur in designating the applications for hearing and 
dissent to the holding in paragraph 3 that the applicants 
do not need to meet the requirements of the Ultravision de- 
cision. 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this case are whether the Fed- 
eral Communications Commission in authorizing one of the 
applicants for Channel 12 in Jacksonville, Florida (Interve- 
nor, Florida-Georgia Television Company, Inc.) to continue 
to operate a station on that channel during the comparative 

‘hearing, and in denying the competing applicants’ requests 
for interim authority, in which all applicants would have 
been entitled to participate equally in the operation of the 
station, has: 


(a) violated the Communications Act of 1934, the 
Rules and Regulations of the Commission, and the 
mandate of this Court in Jacksonville Broadcasting 
Corp. v. Federal Communications Commission, 121 
U.S. App. D.C. 69, 348 F.2d 75 (1965), cert. den., 
382 U.S. 893 (1965); 


(b) abused its administrative discretion; and 


(c) prejudiced the outcome of the comparative 
hearing so as to deny Appellants the opportunity 
for a full, fair and truly comparative hearing. 


(iii) 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is taken by The New Horizons Telecasting 
Company, Inc., pursuant to Section 402(b)(6) of the Com- 
munications Act of 1934, as amended, 66 Stat. 718 (1952), 
47 US.C.A. § 402(b)(6) (Supp. 1960); Section 10 of the 
Administrative Procedure Act, 5 U.S.C.A. § 702 ( 1967) and 
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Rule 37 of the Rules of this Court, from a Memorandum 
Opinion and Order of the Federal Communications Commis- 
sion released July 21, 1967 (R. 191-197B). (Florida-Georgia 
Television Co., Inc. 10 Pike & Fischer R.R. 2d 839.) No- 
tice of Appeal was filed with this Court on August 21, 
1967. 


STATEMENT OF CASE 


Florida Gateway Television Co. (Florida Gateway), Flor- 
ida-Georgia Television Co., Inc. (Florida-Georgia), Commu- 
nity First Corp. (Community First) and The New Horizons 
Telecasting Co., Inc. (New Horizons) are competing appli- 
cants before the Federal Communications Commission 
(Commission) for a construction permit for a new televi- 
sion station to operate on Channel 12 in Jacksonville, Flo- 
rida. The Commission, by action taken on July 10, 1967, 
and released July 21, 1967, scheduled a comparative hear- 
ing on the competing applications in Dockets 10834, 17582, 
17583 and 17584. (Florida-Georgia Television Co., Inc., 
10 Pike & Fischer R.R. 2d 846.) 


By further order released on the same day, July 21, 1967, 
the Commission authorized without hearing, Florida-Georgia 
to continue operating on Channel 12, Jacksonville and denied 
the applications of Community First and Florida Gateway 
for interim operating authority to operate on that channel 
pending the termination of the comparative hearing on the 
applications for permanent authority. This appeal concerns 
the Commission’s award of temporary operating authority 
for Channel 12 and the effect that the award to Florida- 
Georgia will have upon the other applicants for permenent 
authority. On September 25, 1967, this Court granted the 
motion of the Commission and consolidated the appeals of 
Case No. 21,253 and Case No. 21,257 and by stipulation 
filed October 3, 1967, identical issues have been stipulated. 


3 
The Background of the Channel 12 Proceedings 


To better understand the present controversy, it is neces- 
sary to examine in some detail the history of the Channel 
12 proceedings before this Court and the Commission. 


On August 31, 1956, the Commission granted an applica- 
tion for a construction permit for Channel 12 to Florida- 
Georgia and denied the mutually exclusive applications of 
Jacksonville Broadcasting Corporation (JBC) and the City 
of Jacksonville (City)! On August 1, 1957, a “Petition for 
Rehearing and Reconsideration” filed by JBC was denied.” 
Neither JBC nor City appealed the Commission’s final deci- 
sion. 


Thereafter, on September 20, 1957, the Commission is- 
sued a license to Florida-Georgia covering its construction 
permit. The license was renewed on February 12, 1958, 
and a modified license was issued on May 22, 1959, to ex- 
pire on February 1, 1961. However, in view of certain tes- 
timony before the Subcommittee on Legislative Oversight of 
the Committee on Interstate and Foreign Commerce, House 
of Representatives, which indicated that ex parte presenta- 
tions had been made by one or more of the applicants for 
Channel 12, the Commission on August 2, 1960, reopened 
the record to determine whether the award to Florida-Geor- 
gia should be set aside as void or voidable and whether any 
party to the proceeding should be disqualified by reason of 
misconduct. All applicants in the original proceeding partic- 
ipated in the reopened proceeding. 


On September 16, 1963, the Commission released its de- 
cision wherein it found JBC disqualified because of attempts 
to influence the Commission through methods outside the 
accepted processes of adjudication but found Florida-Geor- 
gia not disqualified? Thereupon, the Commission ordered 


1 City of Jacksonville, 12 Pike & Fischer R.R. 113 (1956). 
City of Jacksonville, 12 Pike & Fischer R.R. 186 (1957). 
3 City of Jacksonville, 23 Pike & Fischer R.R. 682 (1963). 
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that its decision on August 31, 1956, granting Florida-Geor- 
gia the construction permit for Channel 12 be readopted 
and that its grants of licenses to Florida-Georgia of Septem- 
ber 20, 1957, and February 12, 1958, be affirmed. Also, 
Florida-Georgia’s application for license renewal, filed No- 
vember 30, 1960, was ordered removed from deferred sta- 
tus. 


JBC appealed the decision. On appeal, this Court affirmed 
the Commission’s decision insofar as it found JBC disquali- 
fied. As to Florida-Georgia, this Court held that the con- 
struction permit “. . . authorized August 31, 1956, and en- 
suing licenses, must be set aside. Since the decision upon 
which they rest was originally invalid, the decision and its 
progeny remained invalid and could not be readopted as 
valid.” (121 U.S. App. D.C. at 74, 348 F.2d at 80.) The 
case was remanded for further proceedings with such new 
applicants as might wish to apply (JBC, of course, being dis- 
qualified). Florida-Georgia was authorized to compete for 
the channel “. . . on a completely equal and in no sense a 
preferred basis.” (121 U.S. App. D.C. at 75, 348 F.2d at 
81.) 


Proceedings Since Last Remand 


Pursuant to this Court’s instructions, the Commission va- 
cated its decision of August 31, 1956, which granted a con- 
struction permit to Florida-Georgia, together with all sub- 
sequent decisions and orders granting licenses or other_con- 
comitant authorizations to Florida-Georgia; ordered new 
applications for Channel 12 to be filed by March 1, 1966; 
and authorized Florida-Georgia to continue to operate its 
present facilities until further order. (R. 3-4.) 


By the cut-off date, four applications for permanent au- 
thority and two requests for interim authority to operate 


4 Jacksonville Broadcasting Corporation v. Federal Communications 
Commission, 121 U.S. App. D.C. 69, 348 F.2d 75, cert. denied, 382 
US. 893, 86 S. Ct. 186, 15 L. Ed. 2d 150 (1965). 
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on the channel had been filed. Community First and Flori- 
da Gateway, applicants for permanent authority, requested 
interim authority, and represented to the Commission that 
under their proposals all applicants for permanent authority 
on Channel 12 would be afforded an opportunity to partici- 
pate in an interim operation on a completely equal basis. 
On March 1, 1966, Appellant, New Horizons, filed a letter 
offering to participate in any interim operation authorized 
by the Commission. (R. 72.) A joint petition was filed on 
April 26, 1966, by New Horizons, Community First and 
Florida Gateway requesting the Commission to make a de- 
termination that the public interest required joint interim 
operation and to establish guidelines for such joint interim 
operation (R. 73-77) but Florida-Georgia opposed this joint 
petition. (R. 78-178.) . 

On July 21, 1967, more than two years after this Court 
remanded the case to the Commission, the agency released 
a Memorandum Opinion and Order in this case denying the 
applications for interim authority of Community First and 
Florida Gateway and the joint petition of April 26, 1966, 
and continuing the existing operation of Channel 12 by 
Florida-Georgia. 


The Commission stated that the sole issue was whether, 
on the facts, the public interest would be served by issuing 
a conditional grant to either of two applicants for interim 
operation (Community First and Florida Gateway) pending 
final decision in the comparative proceeding, or by continu- 
ing the existing operation of Florida-Georgia. (R. 194.) 
The Commission stated its reasons as follows (R. 195-196): 


“The Commission, within its discretion may either 
authorize continued operation by Florida-Georgia or 
the interim operation proposed by Community First 
or Florida Gateway. As we pointed out in Consoli- 
dated Nine, [7 FCC 2d 801 (1967), currently on ap- 
peal to U.S. Court of Appeals for the District of Co- 
lumbia, Case No. 20961] a joint interim operation 
has the serious drawbacks of requiring a substantial 
investment in new facilities and the bringing together 
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of a management group consisting of adversary par- 
ties. Joint operation by conflicting parties to a hear- 
ing is inherently undesirable because it is not con- 
ducive to satisfactory long range planning, leaves re- 
sponsibility in doubt, and does not provide a sound 
basis for incentive to make efforts to serve the com- 
munity needs. Our experience with joint interim 
operations indicates that this arrangement may serve 
to delay the outcome of the comparative hearing, 
and that it provides poorer management than station 
operation under the control of one party. An inter- 
im authorization is primarily useful when there is no 
existing service, or where an existing licensee has been 
disqualified. In light of these considerations, we are 
faced with the choice of continuing an existing serv- 
ice or using the extraordinary remedy of making a 
conditional grant under Section 1.592(b) of the Rules. 
We are of the view that the public interest lies in 
continuing the existing service of Florida-Georgia, 
pursuant to our Order released November 19, 1965, 
subject to appropriate conditions to protect the rights 
of the parties. Accordginly, we conclude that the 
requests of Community First and Florida Gateway 
should be denied.” 


On July 21, 1967, the Commission also released a Memo- 
randum Opinion and Order designating the four mutually 
exclusive permanent applications for Channel 12 for hear- 
ing. (10 Pike & Fischer R.R.2d 846.) The hearing is pres- 
ently scheduled to commence on December 4, 1967. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, regulations and rules in- 
volved in the instant appeal are printed as an appendix to 
this brief. 
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STATEMENT OF POINTS 


1. The Commission’s Award of Interim Authority to Flor- 
ida-Georgia is unlawful because it is detrimental to the hold- 
ing of a fair comparative hearing. 


2. The Commission misapplied the holding of Communi- 
ty Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753 (1960), to the facts 
in this case. 


3. The Commission’s Award of Interim Authority to Flori- 
da-Georgia is an abuse of the discretion delegated by this 
Court. 

4. The Commission’s Award of Interim Authority to Flori- 
da-Georgia is arbitrary and is not supported by sufficient find- 
ings. 


SUMMARY OF ARGUMENT 
- I 


The Commission may award temporary operating author- 
ity for a single applicant pending a comparative hearing 
among mutually exclusive applicants for permanent author- 
ity to operate a television station on Channel 12 in Jackson- 
ville, Florida only where the temporary grant will not preju- 
dice the other permanent applicants’ right to full and fair 
comparative consideration. (Community Broadcasting Co. 
vy. Federal Communications Commission, 107 U.S. App. D.C. 
95, 274 F.2d 753 (1960); Beloit Broadcasters, Inc. v. Fed- 
eral Communications Commission, __ U.S. App. D.C. , 
365 F.2d 962 (1966); Oak Knoll Broadcasting Corp. 2 Pike 
& Fischer R.R.2d 1011 (1964).) 


Il 


The Commission in awarding temporary operating author- 
ity to Florida-Georgia and denying the applications for in- 
terim operating authority of Community First and Florida 
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Gateway acted contrary to past precedents and controlling 
decisions of this Court. (Community Broadcasting Co. v. 
Federal Communications Commission, 107 U.S. App. D.C. 
95, 274 F.2d 753 (1960); Beloit Broadcasters, Inc. v. Fed- 
eral Communications Commission, __ U.S. App. D.C. _, 
365 F.2d 962 (1966); Oak Knoll Broadcasting Corporation, 
2 Pike & Fischer R.R.2d 1011 (1964).) 


Il 


The Commission’s continuation of the existing operation 
by Florida-Georgia misconstrues the mandate of this Court. 
Florida-Georgia is not an existing, qualified licensee and its 
continued operation is an abuse of the discretion delegated 
to the agency by this Court. (WORZ, Inc. v. Federal Com- 
munications Commission, 120 U.S. App. D.C. 191, 345 F.2d 
85 (1965).) 


IV 
The award of temporary authority to Florida-Georgia was 


not supported by explicit findings that an overriding public 
need requiring such a grant outweighs the prejudice to other 
competing applicants for permanent authority, and is an 
abuse of the discretion delegated by this Court. (WORZ, 
Inc. v. Federal Communications Commission, 120 U.S. App. 
D.C. 191, 345 F.2d 85 (1965); Peoples Broadcasting Co. v. 
United States, 93 U.S. App. D.C. 78, 209 F.2d 286 (1953).) 
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ARGUMENT* 
I 


The Temporary Award to Florida-Georgia 
Is Unlawful 


The mutually exclusive applicants for regular operating 
authority for Channel 12, Jacksonville, are entitled to a tru- 
ly comparative hearing on their applications free from preju- 
dice. (Section 309(¢) of the Communications Act, 48 Stat. 
1085 (1934), as amended, 47 U.S.C. § 309(e); Ashbacker 
Radio Corp. v. Federal Communications Commission, 326 
USS. 327, 66 S. Ct. 148, 90 L. Ed. 108.) The possibility of 
prejudice is especially ripe where temporary operating au- 
thority is granted to one of the regular applicants pending 
the resolution of the comparative hearing. (Community 
Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753 (1960); Pike-Mo 
Broadcasting Co., 2 F.C.C. 2d 207, affirmed sub nom. 
Beloit Broadcasters, Inc. v. Federal Communications Com- 
mission, __ U.S. App. D.C. , 365 F.2d 962 (1966); Peo- 


ples Broadcasting Co. v. United States, 93 U.S. App. D.C. 
78, 209 F.2d 286 (1953); Oak Knoll Broadcasting Corp., 

2 Pike & Fischer R-R.2d 1011 (1964).) As stated by this 
Court in Community, 107 U.S. App. D.C. at 100, 274 F.2d 
at 758: 


“The grant of temporary authority to one of several 
competing applicants before there has been any hear- 
ing is pregnant with danger to truly comparative con- 
sideration.” 


Admittedly, a “practical problem” is presented where the 
need for continuing already existing services, or establishing 
new service renders it against the public interest to withhold 
that service pending the outcome of hearings on the perma- 


* Appellant adopts the argument of Consolidated Nine, Inc. in Case 
No. 20,961, and has reprinted that argument for the convenience of 
the Court. 
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nent applications.” However, of necessity, in making inter- 
im grants, a balance must be made between the need for 
establishing new or continuing existing service and the preju- 
dice to other regular applicants not favored. 


“[T]his public interest finding must be such as to out- 
weigh the prejudicial impact an interim grant might 
have on the decision on the regular authorization.” 
(Beloit Broadcasters, Inc. v. Federal Communications 
Commission, __ U.S. App. D.C. at __, 365 F.2d at 
963.) 


Not only must the need for temporary service “outweigh” 
the interests of a full and fair hearing, it must be an “‘over- 
riding public interest.” As stated by the Commission in Con- 
solidated Nine, Inc., 7 F.C.C.2d 801, 804, 805 (1967): 


“[U]se by the Commission of the ‘extraordinary proce- 
dure’ of a temporary authority in a comparative case 
to one or two competing applicants can be justified 
only by an overriding public interest, and . . . sup- 
ported by explicit findings and must also take into 
consideration all deterrent factors.” 


In disposing of the question of interim operation in this case, 
the Commission fell far short of this standard. 


This Court, in Community, charged the Commission to 
consider potential prejudice where a temporary grant is made 
to one of several competing applicants. The Community 
case concerned the award of special temporary authority 
to operate on Channel 9, Baton Rouge, Louisiana, to Modern 
Broadcasting Company (Modern) pending a comparative hear- 
ing with the mutually exclusive application of Community 
Broadcasting Co., Inc. (Community Broadcasting) for perm- 


5 Community Broadcasting Co. v. Federal Communications Commis- 
sion, supra; Peoples Broadcasting Co. v. United States, supra. However, 
in Community, this Court noted that: “We do not think that the 
public interest demands . . . that the public domain of the airwaves be 
filled at the earliest possible moment in all circumstances.” 106 U.S. 
App. D.C. at 105, 274 F.2d at 763. : 
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anent authority. Modern had operated on Channel 28, Baton 
Rouge, since 1953, sustaining operating losses since 1956. 
Modern asserted that it would be forced to cease operations 
if it were not granted special temporary authority to oper- 
ate on Channel 9, which had recently been shifted to Baton 
Rouge in an unconnected rulemaking proceeding. Commu- 
nity Broadcasting appealed the special temporary authority 
award to Modern on the ground that it would prejudice its, 
Community Broadcasting’s, chances of ultimately being 
granted permanent authority for Channel 9. This Court, in 
vacating the temporary award to Modern, stated: 


“[A] temporary grant is not only potentially prejudi- 
cial to the party or parties not favored but jeopard- 
izes the whole scheme of full comparative considera- 
tion. It should be used only in circumstances which 
meet the Commission’s own rules and its own warn- 
ing that this is an ‘extraordinary’ step.” (107 US. 
App. D.C. at 103, 274 F.2d at 761.) 


This Court was unable to find sufficient justification for the 
extraordinary relief. The Commission itself has interpreted 
and applied Community in situations involving interim grants. 
(Pike-Mo Broadcasting Co., 2 F.C.C.2d 207, affirmed sub nom. 
Beloit Broadcasters, Inc. v. Federal Communications Commis- 
sion, __ U.S. App. DC. _., 365 F.2d 962 (1966); Oak Knoll 
Broadcasting Corp., 2 Pike & Fischer R.R.2d 1011 (1964). 
See also Sara Radio, Inc., 37 F.C.C. 967 (1964).) 


In Oak Knoll, supra, the Commission was confronted with 
five applications for temporary authority to operate Station 
KRLA, Pasadena, California, pending a comparative hear- 
ing involving nineteen applicants for permanent authority.’ 


S-The Court in assessing the existence of extraordinary circumstances 
in this case may judicially notice the operation of WJKS-IV, and 
WIJXT serving Jacksonville in addition to Station WFGA-TV operated 
by Florida-Georgia. 

"The licensee of Station KRLA had been disqualified by the Com- 
mission and its authority to operate the station was scheduled to cease 
August 1, 1964. The decision on the interim operation was released 
July 20, 1964. 
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Three of the five interim applicants were also applicants for 
permanent operating authority; one (Radio Eleven Ten, Inc.) 
was made up of five of the competing applicants; and the 
fifth (Oak Knoll) was not an applicant for permanent oper- 
ating authority, but proposed only to operate the station 
during the comparative hearing. After oral argument, the 
Commission granted the application of Oak Knoll finding, 
inter alia, that: 


“(T]he Oak Knoll proposal, as compared with those 
of the remaining four applicants, is the one which 
would most completely avoid any possible disad- 
vantage or detriment to the applicants for regular 
use based upon the principles of the Community 
case... .” (2 Pike & Fischer R.R.2d at 1016.) 


Further, the Commission likened the stiuation of Radio 
Eleven Ten, Inc. to Oak Knoll Broadcasting Corporation in- 
sofar as possible prejudice to the permanent applicants stem- 
ming from an interim award to it was concerned: 


“It is of further significance that Oak Knoll and 
Radio Eleven Ten—two of the five competing inter- 
im applicants—are non-applicants for regular use . . . 
In our view, this non-applicant status as to regular 
use of the frequency (a) constitutes a marked differ- 
ence with respect to the Oak Knoll and Radio Eleven 
Ten proposals when compared with those of the 
other three interim applicants; * * * (c) is the basis 
of our preference of Oak Knoll or Radio Eleven Ten, 
as an interim grantee, rather than the other appli- 
cants. In short, we have a serious question whether, 
in the particular circumstances of the case, a grant 
to the applicants other than Oak Knoll or Radio 
Eleven Ten would be consistent with the public in- 
terest in the light of the Community case; in any 
event, there is no doubt that as a comparative mat- 
ter, Oak Knoll or Radio Eleven Ten clearly are to be 
preferred on this score (Community).” (Id. at 1018.) 
(Emphasis supplied.) 


In Oak Knoll, the Commission fully recognized the danger 
generated by temporary grants to permanent applicants, and 
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cautioned that “an interim authorization must not result in 
any prejudicial climate in our future consideration of the 
subsequent comparative proceeding.” (Jd. at 1017) 


In Pike-Mo, supra, the Commission reviewed the decision 
of the Review Board® denying seven applications for inter- 
im operating authority for Station KWK, St. Louis, Missouri. 
Of the seven interim applicants, only one, Radio Thirteen- 
Eighty, Inc. (RTEI), was a joint applicant, composed of seven 
of the eleven permanent applicants and open-ended as to 
the others. The Commission affirmed the Review Board in 
denying interim authority to parties who were also perma- 
nent applicants; however as to RTEI, the only interim group, 
the Commission reversed the Board. The Commission char- 
acterized the Board’s decision as follows: 


“after oral argument, the Review Board denied 
all the interim applications. The Board stated that 
an interim grant to any one applicant who was also 
seeking permanent authority could prejudice the 
final outcome of the comparative hearing yet to be 
held, and that no imperative need for an interim op- 
eration outweighed that adverse possibility. This find- 
ing, the Board held, ruled out further consideration 
of all interim applications save the joint proposal of 
RTEI. Community Broadcasting Co. v. Federal Com- 
munications Commission, 107 U.S. App. D.C. 95, 
274 F.2d 753 (1960); Oak Knoll Broadcasting Cor- 
poration, 2 Pike & Fischer, R.R.2d 1011 (1964). We 
agree that this holding correctly reflects existing 
law.” (2 F.C.C.2d at 208.) 


The Commission, however, overruled the Board’s holding 
that RTEI should not be awarded interim authority: 


“In sum, we believe that a grant of the RTEI ap- 
plication would be consistent with the Community 
case and the Commission’s policies as to interim op- 
eration in these circumstances. It would not be 
detrimental to the holding of a fair hearing, and the 


31 F.C.C.2d 790 (1965). 
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grant would serve the public interest by continuing 
during the interim period a broadcast service which 
has been available to the listening public for many 

years.” (Id. at 209) 


On appeal, this Court affirmed the Commission’s award 
' of interim authority to RTEI. (Beloit Broadcasters, Inc. v. 
| Federal Communications Commission, supra) This Court 
distinguished the interim grant to RTEI from the situation 
involved in Community and found that: 


“The diffused composition of RTEI minimized the 
likelihood of significant prejudice to the ultimate 
disposition of the frequency resulting from an in- 
terim grant to it.” (| U.S. App. D.C. at__, 365 
F.2d at 963-964.) ira 


Il 
The Commission Misapplied the Community Doctrine 


The Commission, in granting temporary authority to Flor- 
ida-Georgia and denying the interim applications of Commv- 
| nity First and Florida Gateway, misinterpreted the clear 
' holding of Community. The Commission stated as follows: 
(R. 194-195) 


“13. In Community the Commission granted tem- 
porary authority to one of the two competing appli- 
cants to construct and operate a new television broad- 
cast station without the benefit of any arguments on 
briefs of parties and without issuing an opinion in 
connection with the grant. On appeal, the issues 
confronting the Court were (1) whether the Commis- 
sion had the authority to grant the temporary au- 
thorization without a comparative hearing and (2) 
whether the Commission had complied with its own 
Rules and Regulations in granting the temporary au- 
thority. The Court concluded that the Commission 
has power to grant temporary authority but had not 
followed proper procedures in granting the authority. 
The Court held that the procedures for granting tem- 
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porary authority to one of several competing appli- 
cants pending a comparative hearing *. . . must in- 
clude such inquiry as is needed to make comprehen- 
sive findings on all relevant factors . . . sie 


“14, Beloit Broadcasters, Inc., involved a situa- 
tion where the prior operator of the facilities in ques- 
tion had been deprived of its license after a hearing 
in which it was found to be disqualified. The Com- 
mission granted the request of an interim group to 
continue the operation of the station after finding 
that the public interest required the continuation of 
an existing service. Since the existing licensee had 
its license revoked, the choice open to the Commis- 
sion was to grant an interim authorization, or to per- 
mit a station operational for forty years to go silent 
pending final decision in the comparative hearing. 


“15. In Oak Knoll, the Commission was again 
faced with a situation where the licensee had its li- 
cense revoked and the choice was to let the station 
go silent or continue the operation by means of an 


interim authorization. The Commission determined 
that the public interest required continuation of the 
service and issued temporary authority to a trustee 
group of non-applicants who proposed to donate 80% 
of their profits to a local educational station.” (10 
Pike & Fischer R.R.2d at 843, 844.) 


It is submitted that to assert that the Community case 
turned on the absence of “comprehensive findings on all rel- 
evant factors” is error. The true concern of this Court was 
the danger to a full comparative hearing likely to flow from 
a temporary grant to one of the permanent applicants. The 
Commission characterizes its holdings in Pike-Mo and Oak 
Knoll as involving the choice of letting the stations go silent 
or continuing the operation by means of an interim author- 
ization. Certainly, letting the stations go silent was a factor 
in each case, but the critical consideration was the choice 
of an interim operator which would minimize prejudice to 
the comparative hearing process. 
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The relevant choice facing the Commission and this Court 
in the Pike-Mo case was not whether a station which had 
been operating for 40 years should be permitted to go silent 
pending a comparative hearing. Rather, the relevant choice 
was whether, in light of this operation, interim authority 
should be granted to a single competing applicant or to an 
interim group comprised of several competing applicants. 
Both the Commission and this Court concluded that, in light 
of the Community doctrine, the grant of interim authority 
to a single permanent applicant would prejudice the final 
outcome of a comparative hearing; whereas, a grant to an 
interim group would minimize such a possibility. 


Similarly, in the Oak Knoll case, the choice confronting 
the Commission was how to award an interim grant which 
would not prejudice the comparative hearing. In line with 
the Community doctrine, the Commission found that Oak 
Knoll offered the greatest assurance that no permanent ap- 
plicant would be prejudiced by an interim award. This is 
precisely the issue confronting this Court in the instant ap- 
peal. Assuming Arguendo that continued operation on Chan- 
nel 12 would serve the public interest, the issue to be de- 
cided is how to fulfill this need and at the same time pre- 
vent prejudice to a full and fair comparative evaluation of 
the competing applicants. It is submitted that the Commu- 
nity case requires an award to the group proposed by New 
Horizons, Community First and Florida Gateway and the 
Commission’s refusal to do so under the facts of this case 
| violates these permanent applicants’ right to a full and fair 
comparative evaluation. 


It is clear that the other applicants will be prejudiced if 
they are forced to go through a hearing while Florida-Geor- 
gia is on the air. Can it seriously be contended that the 
' Commission will not have in mind the fact that the Florida- 
Georgia is on the air at the time it makes its decision? When 
| the final award is made in the comparative hearing, can the 
agency ignore the fact that one of the applicants is already 
operating the station? It is respectfully submitted that no 
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reasonable human being, no matter how judicious in his ap- 
proach, can shut his eyes to this fact. This is the thrust of 
Ashbacker, 326 U.S. 327, 66 S. Ct. 148, 90 L. Ed. 108. We 
agree with the rationale of Judge Burger, speaking for the 
Court in the Community case, 107 U.S. App. D.C. 95, 101, 
274 F.2d 753, 759: 


“Ordinary human experience tells us that these fac- 
tors have a force which cannot always be set aside 
by the triers no matter how sincere their effort or 
intent. * * * [I]t isa recognition that they are mor- 
tal men.” 


Is it fair for the Commission to allow one of the appli- 
cants to operate a profitable station on the channel during 
the comparative hearing and refuse to allow the other appli- 
cants, presumably just as qualified, to participate in either 
the operation or the profits? This Court must have meant 
for applicants to compete on an equal basis without the 
scales being tipped in favor of the one applicant about which 
a member of this Court took a rare step in dissenting to the 
majority upon a reexamination of the weight of the evi- 
dence before the Commission and opined that Florida-Geor- 
gia should have been disqualified for its conduct. See Judge 
Burger’s dissent at 121 U.S. App. D.C. 75, 348 F.2d 81. We 
submit that the circumstances are unconscionable if Florida- 
Georgia is permitted to retain, pendente lite, the very chan- 
nel for which it has applied during the comparative hearing 
with the other applicants. p 


Il 
The Commission Abused Its Discretion 


The Commission concluded that it had discretion to award 
temporary authority to any applicant. This Cout did state 
in its earlier disposition of this case that: “‘. . . authority 
for continued operation . . . may be granted by the Com- 
mission in its discretion” citing WORZ, Inc. v. Federal Com- 
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munication Commission, 120 U.S. App. D.C. at 192, 345 
F.2d at 86. However this language did not give the Com- 
mission license to ignore the unsatisfactory history of this 
case, the prejudicial effect of its action, and the spirit, if 
not mandate, of its own rules. The Commission’s continua- 
tion of the existing operation by Florida-Georgia and denial 
of the interim application of Community First and Florida 
Gateway amounts to an abuse of the discretion delegated 
by this Court. Florida-Georgia’s position is not that of an 
existing, qualified licensee which is entitled to benefit from 
a lengthy hearing process in which it ultimately prevailed. 
(Community Broadcasting Corp. v. Federal Communications 
Commission, 124 U.S. App. D.C. 230, 363 F.2d 717 (1966); 
South Florida Television Corp. v. Federal Communications 
Commission, 121 U.S. App. D.C. 293, 349 F.2d 971 (1965), 
cert. denied, 382 U.S. 987, 86 S. Ct. 541, 15 L.Ed.2d 541 
(1966).) Continued operations of Channel 12 is solely a 
matter of discretion in this case. However, continued oper- 
ation by Florida-Georgia under the circumstances, is an abuse 
of that discretion. This is not a situation such as the Peoples 
case where the interim grantee was a fully qualified licensee 
whose facility was modified unilaterally by the Commission. 
(See also Matter of Springfield, Illinois—St. Louis, Missouri 
Television Broadcast Stations, 22 F.C.C. 318 (1957), reversed 
on other grounds, Sangamon Valley Television Corp. v. 
United States, 106 U.S. App. D.C. 30, 269 F.2d 221 (1958), 
cert. denied, 376 U.S. 915, 84 S. Ct. 665, 11 L.Ed.2d 611, 
(1964).) Here Florida-Georgia is operating at the mere whim 
of the Commission without sanction of statutory authority 
or Commission rules. Florida-Georgia stands on no better 
footing in this case than any other applicant and is entitled 
to no better treatment. The continued operation by Flori- 
da-Georgia, under the facts of this case, is an abuse of the 
discretion delegated by this Court. 
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IV 


The Commission’s Award of Interim Authority 
to Florida-Georgia Is Arbitrary and Not 
Supported by Proper Findings 


The Commission has failed to make proper findings suffici- 
ent to sustain temporary operation of Channel 12 by Florida- 
Georgia pending the comparative hearing. The only positive 
finding by the Commission in this case is that “the public 
interest lies in continuing the existing service of Florida- 
Georgia... .” (R. 196.) No further statement or support 
is offered with respect to the public interest, nor is any con- 
sideration given as to the impact the temporary grant to 
Florida-Georgia will have upon the other permanent appli- 
cants. This Court has recently examined the Commission’s 
grant of temporary authority to a new applicant pending a 
hearing on the protest filed by an existing licensee. (Folk- 
ways Broadcasting Company v. Federal Communications 
Commission, No. 19,971, D.C. Cir., petition for writ of man- 
damus denied, April 26, 1967 at p. 4.) This Court rejected 
as insufficient to support the claims that the public interest 
requires a temporary grant pending the hearing “the benign 
assertion made by Commission counsel in the opposition 
filed with us that ‘it is of course axiomatic that the con- 
tinued operation of an existing service is in the public inter- 
est,’ .. .” The Commission has failed to demonstrate by 
proper findings that continued temporary operation by Flor- 


9 although the Commission put forward several arguments as to 
why interim operation by Community First and Florida-Gateway was 
unwarranted, the opinion does not discuss the effect a temporary grant 
to Florida-Georgia will have on other permanent applicants. That such 
findings are required is clearly indicated by Section 1.592(b) of the 
Commission’s rules, 47 C.F.R.§ 1.592(b), which governs interim ap- 
plicants such as Community First and Florida-Gateway. It provides, 
in part, that a showing must be made as to the “effect, if any, of a 
grant on the position of any applicant which is not a member of the 
group.” 
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ida-Georgia is in the public interest. No findings are made 
as to the effect temporary operation will have on the other 
permanent applicants. 


A balancing must be made in instances such as this be- 
tween the need for continuation of an existing service and 
the need for a full and fair comparative hearing. At the same 
time a distinction must be made between a temporary grant 
to a single applicant and temporary grant to a group of 
applicants which is provided for by Section 1.592(b) of the 
Commission’s Rules./? In both situations, the Commission 
must assure itself that the “public interest finding . . . out- 
weigh{s] the prejudicial impact an interim grant might have 
on the decision on the regular authorization.” (Beloit Broaa- 
casters, Inc. v. Federal Communications Commission, __ US. 
App. D.C. __, _, 365 F.2d 962, 963).) However, where 
the temporary grant is made to a single applicant who is 
also seeking permanent authority rather than to an interim 
group composed of several applicants, there must be an over- 
riding public need for such grant. (Community Broadcasting 
Co. v. Federal Communications Commission, 107 U.S. App. 
D.C. 95, 274 F.2d 753 (1960).)// 


This Court accepted the Commission’s finding in the Pike- 
Mo case that the public interest required that an existing 
service be continued pending a hearing. (Pike-Mo Broadcast- 
ing Co., 2 F.C.C.2d 207 (1965); affirmed sub nom. Beloit 
Broadcasters, Inc. v. Federal Communications Commission, 


1047 CER. § 1.592(b). 


My Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 
78, 209 F.2d 286 (1953), this Court upheld the grant of temporary 
authority to one of two permanent applicants for regular authority to 
operate Channel 8 in Lancaster, Pennsylvania. The successful interim 
grantee had operated the only service in Lancaster on Channel 4 for 
several years prior to a rulemaking proceeding which substituted 
Channel 8 for Channel 4. The distinction with that case is that Peo- 
ples Broadcasting Company was permitted to continue to provide the 
“only existing service in Lancaster,” which is not the case with respect 
to Florida-Georgia in Jacksonville. 
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U.S. App. D.C. _, 365 F.2d 962 (1966).) However, 
the temporary grant in that case was to an interim group 
composed of several applicants so that the danger of preju- 
dice was eliminated. On the other hand, a temporary grant 
to a single applicant, such as Florida-Georgia “should be 
used only in circumstances which meet the Commission’s 
own rules and its own warning that this is an ‘extraordinary 
step.” (Community Broadcasting Co. v. Federal Communi- 
cations Commission, 107 U.S. App. D.C. at 103, 274 F.2d 
at 755.) The bare assertion that the “public interest lies in 
continuing the existing service of Florida-Georgia”’ is marked- 
ly less than the required finding. Moreover, the reasons 
offered by the Commission in an attempt to explain the re- 
jection of Community First and Florida Gateway as interim 
operators are not responsive to the real dilemma-—prejudice 
to the comparative process. In denying their applications, 
the Commission stated (R. 195): 


“ .. a joint interim operation, has the serious 
drawbacks of requiring a substantial investment in 
new facilities, and the bringing together of a new 
management group consisting of adversary parties. 
Joint operation by conflicting parties is inherently 
undesirable because it is not conducive to satisfac- 
tory long-range planning, leaves responsibility in 
doubt, and does not provide a sound basis for in- 
centive to make efforts to serve the community 
needs.” (10 Pike and Fischer R.R.2d at 844) 


Florida-Georgia was apparently preferred over Communi- 
ty First and Florida Gateway because the latters’ applica- 
tions tentatively required an investment of over one million 
dollars in new facilities. (R. 193.) This, in effect, rewards 
Florida-Georgia for refusing to cooperate with the other ap- 
plicants, all of whom are, or are agreeable to becoming, joint 
operators of Channel 12. (See footnote 7 of the Commis- 
sion’s Opinion at R. 193.) 


A second demerit was assessed against Community First 
and Florida-Georgia because their proposals required the co- 
operation of mutually exclusive applicants. Such co-opera- 
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tion is necessary with respect to any interim group formed 

pursuant to Section 1.592(b) of the Commission’s rules, 47 

C.F.R. § 1.592(b), which, by its very nature, requires a merger 
of mutually exclusive applicants. In an absolute sense, per- 

haps, such consolidation may create certain problems, but it 
does serve to balance the need for fairness to the applicants 
and the need for continued service. The joint operation of 

the station accomplishes both goals, whereas, Florida-Geor- 

gia and the Commission have exalted continued service over 
elemental fairness in the hearing process. 


Incredibly, the Commission concludes that ‘‘[jloint oper- 
ation by conflicting parties to a hearing is not conducive to 
satisfactory long-range planning.”’ (Emphasis supplied.) The 
sole purpose of any interim operation is, by definition, de- 
void of long-range planning. The purpose is to maintain the 
status quo as fully as possible. Long-range planning is def- 
initely not a relevant factor where preservation of the status 
quo is concerned. It would appear that the Commission has 
indirectly considered Florida-Georgia as a long-term licensee. 
Such a finding does not augur we!! for the other applicants. 


This subtle process of preferment for the permanent ap- 
plication of Florida-Georgia is further buttressed by the final 
conclusion expressed by the Commission (R. 195, 196): 


“Our experience with joint interim operations indi- 
cates that this arrangement may serve to delay the 
outcome of the comparative hearing, and that it pro- 
vides poorer management than station operation un- 
der the control of one party.” (Pike & Fischer R.R. 
2d at 844.) 


As with the “long-range planning” aspect, the Commission 
is prematurely favoring Florida-Georgia in the ultimate grant 
of authority to operate Channel 12./7 


!2There is no evidence in the record indicating that a grant to the 
joint applicants would delay the hearing. In any event, speed is not 
the only element of the public interest involved in a comparative 
| hearing. Midwestern Gas Transmission Co. v. Federal Power Commis- 
| sion, 103 U.S. App. D.C. 360, 367, 258 F.2d 660, 667 (1958). 
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A careful reading of the above-quoted passages of the de- 
cision in this case clearly reveals that the Commission focused 
on one consideration, that is, continued operation of an €x- 
isting facility, but ignored the equally important considera- 
tion of prejudice generated by the temporary award to Flor- 
ida-Georgia. In Fort Harrison Telecasting Corporation v. 
Federal Communications Commission, 116 U.S. App. D.C. 
347, 354, 324 F.2d 379, 386 (1963), this Court cautioned 
that: 

“Temporary authorizations for station operation 
granted by the Commission should not be made 
the basis of preferring the holder of the authoriza- 
tion over other competing applicants for a perma- 
nent license. * * * But each situation of this sort 
must be judged on its own merits, ...” 


On the facts of this case the Commission was required to 
grant temporary authority to Community First, Florida 
Gateway and New Horizons and its refusal to do so is an 
abuse of discretion. These, proposed joint operations offer 


a proposal which complies fully with the mandate of the 
Community doctrine. The refusal by the Commission to 
grant the application for joint operation is arbitrary and war- 
rants reversal by this Court. [WOKO, Inc. v. Federal Com- 
munications Commission, 80 U.S. App. D.C. 333, rev’d on 
other grounds, 329 U.S. 223, 67 S. Ct. 213, 91 L.Ed. 1501 
(1946).) 
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CONCLUSION 


Wherefore, it is respectfully requested that this Court re- 
mand the case to the Commission with instructions to set 
aside the interim operation by Florida-Georgia and permit 
the joint operation of Channel 12, Jacksonville, during the 
pendency of the comparative hearing. 


Of Counsel: 


FLETCHER, HEALD, ROWELL, 
KENEHAN & HILDRETH 

1023 Munsey Building 
Washington, D. C. 20004 


October 26, 1967 


Respectfully submitted, 


THE NEW HORIZONS TELE- 
CASTING COMPANY, INC. 


Frank U. Fletcher 
Robert L. Heald 
Edward W. Hummers, Jr. 


Attorneys for The New 
Horizons Telecasting 
Company, Inc. 
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APPENDIX A 
PRINCIPAL STATUTE RELIED UPON 


Communications Act of 1934, as amended 


TITLE IlI-SPECIAL PROVISIONS RELATING TO 
RADIO APPLICATION FOR LICENSE 


Sec. 309 

(e) If, in the case of any application to which subsection 
(a) of this section applies, a substantial and material ques- 
tion of fact is presented or the Commission for any reason 
is unable to make the finding specified in such subsection, 
it shall formally designate the application for hearing on the 
ground or reasons then obtaining and shall forthwith notify 
the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not includ- 
ing issues or requirements phrased generally. When the Com- 
mission has so designated an application for hearing, the par- 
ties in interest, if any, who are not notified by the Commis- 
sion of such action may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention show- 
ing the basis for their interest not more than thirty days 
after publication of the hearing issues or any substantial 
amendment thereto in the Federal Register. Any hearing 
subsequently held upon such application shall be a full hear- 
ing in which the applicant and all other parties in interest 
shall be permitted to participate. The burden of proceed- 
ing with the introduction of evidence and the burden of 
proof shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a petition 
to enlarge the issues, such burdens shall be as determined 
by the Commission. 
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APPENDIX B 


COMMISSION RULES AND REGULATIONS 
RELIED UPON 


SUBPART D—APPLICATION PROCESSING PROCEDURES 


§ 1.592 Conditional grant. 


(b) When two or more applications for the same televi- 
sion assignemnt have been designated for hearing, the Com- 
mission may, if the public interest will be served thereby, 
make a conditional grant to a group composed of any two 
or more of the competing applicants, such grant to termi- 
nate when the successful applicant commences operation 
under the terms of a regular authorization. No conditional 
grant will be made unless all of the competing applicants 
have been afforded a reasonable opportunity to participate 
in the group seeking the conditional grant. In its applica- 
tion, the group shall include a special showing as to the 


need for the service pending operation by the successful 
applicant under the terms of a regular authorization; the 
effect, if any, of a grant on the position of any applicant 
which is not a member of the group; and any other factors 
which are deemed pertinent to the public interest judgment. 
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STATEMENT OF QUESTION PRESENTED” 


The question presented in this case is whether the Fed- 
eral Communications Commission’s action denying the ap- 
plication of Appellant, Community First Corporation, for 
interim authority (in which all applicants for permanent 
authority would have been entitled to participate on an 
equal basis) to operate a television broadcast station on 
Channel 12, Jacksonville, Florida, and authorizing Inter- 
venor, Florida-Georgia Television Company, Inc., to con- 
tinue its operation on that channel until further order 
of the Commission (effectively, until the resolution of a 
comparative hearing before the Commission for the 
facility) has: 


a. violated the Communications Act of 1934, the Rules and 


Regulations of the Commission, and the mandate of 
this Court in Jacksonville Broadcasting Corp. v. Fed- 
eral Communications Commission, 121 U.S. App. D.C. 
69, 348 F. 2d 75 (1965), cert. denied, 382 U.S. 893 
(1965) ; 


b. abused its administrative discretion; and 


c. prejudiced the outcome of the comparative hearing so 
as to deny Appellant the opportunity for a full, fair 
and truly comparative hearing. : 


* The Appellee, Federal Communications Commission, and the Intervenor, 
Florida-Georgia Television Company, Inc., do not concede the correctness 
of any factual or legal premises which may be implicit in the formulation 
of the question. 
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UN APPEAL FROM 4 MEMORANDUM OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is taken by Community First Corporation, 
Appellant, pursuant to Section 402(b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. § 402(b), Section 
10 of the Administrative Procedure Act, 5 U.S.C. § 702, 
and Rule 37 of the Rules of this Court, from a Memorandum 
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Opinion and Order of the Federal Communications Com- 
mission, released July 21, 1967 (R. 191-197): 


a. denying the application of Community First Cor- 
poration for interim authority to operate a television 
broadcast station on Channel 12, Jacksonville, Florida, 
and 


b. authorizing Florida-Georgia Television Company, 
Inc., Intervenor, to continue to operate its present tele- 
vision broadcast facilities on Channel 12, Jacksonville, 
Florida, until further order of the Commission. 


Notice of Appeal was filed with this Court on August 21, 
1967. 


STATEMENT OF THE CASE 
Introduction 


Community First Corporation, Appellant, is one of four 
applicants for permanent authority to operate a television 
broadeast station on Channel 12, Jacksonville, Florida. 
The other three are Florida-Georgia Television Company, 
Inc., Invervenor, The New Horizons Telecasting Company, 
Inc., and Florida Gateway Television Company. 


Individually, Appellant and Florida Gateway Television 
Company additionally applied for interim authority to op- 
erate on Channel 12 until permanent operation might com- 
mence, following resolution of the comparative hearing.” 
Both applications for interim authority contemplated that 
each applicant for permanent authority, if it chose to do so, 
would be permitted to participate on an equal basis in 
the proposed interim operation. 

On July 21, 1967, the Commission released its Memoran- 
dum Opinion and Order? (R. 191-197) denying Appellant’s 

1 The comparative hearing on the applications for permanent authority is 


scheduled to begin on December 4, 1967. (FCC 67M-1517, released Sep- 
tember 8, 1967.) 


2 Florida-Georgia Television Co., Inc., 10 Pike & Fischer R.R. 2d 839 (1967). 
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request (as well as that of Florida Gateway Television 
Company) for interim authority and authorizing Florida- 
Georgia Television Company, Inc. (Florida-Georgia), In- 
tervenor, to continue to operate on Channel 12 until further 
order of the Commission. This appeal challenges the 
propriety of the Commission’s award of interim operating 
authority to but one of four applicants for permanent 
authority. 


History of Channel 12 Proceedings 


To facilitate understanding and analysis of the case in 
its present posture, the essential facts concerning its history 
are here set forth. On August 31, 1956, the Commission 
granted the application of Florida-Georgia for a construc- 
tion permit for a television station to be operated on 
Channel 12, Jacksonville, Florida, and denied the mutually 
exclusive applications of J acksonville Broadcasting Cor- 
poration (JBC) and the City of Jacksonville (City)? On 
August 1, 1957, a Petition for Rehearing and Reconsidera- 


tion filed by JBC was denied.* Neither JBC nor City 
appealed the Commission’s final decision. 


Thereafter, on September 20, 1957, the Commission issued 
a license to Florida-Georgia covering its construction per- 
mit. The license was renewed on February 12, 1958, and 
a modified license was issued on May 22, 1959, to expire 
on February 1, 1961. However, in view of certain testi- 
mony before the Subcommittee on Legislative Oversight 
of the Committee on Interstate and Foreign Commerce, 
House of Representatives, which indicated that ex parte 
presentations had been made by one or more of the ap- 
plicants for Channel 12, the Commission, on August 2, 1960, 
reopened the record to determine whether the award to 
Florida-Georgia should be set aside as void or voidable 


3 City of Jacksonville, 12 Pike & Fischer R.R. 113 (1956). 
4 City of Jacksonville, 12 Pike & Fischer R.R. 186 (1957). 
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and whether any party to the proceeding should be dis- 
qualified by reason of misconduct. All applicants in the 
original proceeding participated in the reopened proceeding. 


On September 16, 1963, the Commission released its 
decision wherein it found JBC disqualified because of 
attempts to influence the Commission through methods 
outside the accepted processes of adjudication but finding 
Florida-Georgia not disqualified.5 Thereupon, the Com- 
mission ordered that its decision of August 31, 1956, grant- 
ing Florida-Georgia the construction permit for Channel 
12 be readopted and that its grants of licenses to Florida- 
Georgia of September 20, 1957, and February 12, 1958, be 
affirmed. Also, Florida-Georgia’s application for license 
renewal, filed November 30, 1960, was ordered removed 
from deferred status. 


JBC appealed the decision. On appeal,® this Court 
affirmed the Commission’s decision insofar as it found 
JBC disqualified. As to Florida-Georgia, this Court 
observed and held, in part, as follows: 


“Finding that the ex parte representation in favor 
of Florida-Georgia could not be traced to its principals, 
or attributed to them, the Commission nunc pro tunc 
readopted the decision in favor of Florida-Georgia, 
made August 31, 1956, which it had reopened by its 
order of August 2, 1960. The Commission did not use 
a different standard with respect to Florida-Georgia 
from that it used in finding JBC disqualified. The 
factual situation affecting the two applicants, carefully 
analyzed by the Commission, was itself different in the 
important respect that the principals of JBC were 
responsible for the extra-judicial attempts to influence 
the Commission, while Florida-Georgia was found not 
to be responsible for the overtures in its favor. We 
are not persuaded that this factual decision of the 


SCity of Jacksonville, 23 Pike & Fischer R.R. 683 (1963). 


6 Jacksonville Broadcasting Corporation v. F.C.C.. 121 U.S. App. D.C. 
69, 348 F. 2d 75, cert. denied, 382 U.S. 893 (1965). 
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Commission exonerating Florida-Georgia from wrong- 
doing in the respects here in issue should not be ac- 
cepted by this court. The Commissioners who par- 
ticipated in this conclusion, .. . upon a careful re- 
view of the evidence, were unanimous. We accept 
their findings under the rule applicable to the scope 
of our review. 


““We do not agree, however, that the grants to 
Florida-Georgia should have been restored to their 
original status. Though Florida-Georgia was not dis- 
qualified the decision of August 31, 1956, awarding 
the construction permit to it, followed in due course 
by licenses, must be held to have been influenced by 
the ex parte representations made for its benefit, even 
though the principals of Florida-Georgia were innocent 
of such representations. Such innocence saves Florida- 
Georgia’s qualifications but does not validate grants 
which are the product, in part at least, of the wrongful 
influences brought to bear upon the result reached 
by the Commission in its favor. The original grant 
of August 31, 1956 was invalid by reason of these in- 
fluences. Apparently the Commission’s reason for 
readopting its original decision was that it thought 
Florida-Georgia was the only qualified applicant re- 
maining in the case. This fails to take into account 
the invalidity of the original decision. The public 
interest cannot be reconciled with leaving in effect 

ts which on this record we must hold were in sig- 
nificant part the result of extra-judicial representa- 
tions and influences. In applying the public interest 
standard the decision that an applicant is not disquali- 
fied because innocent of such extra-judicial activities 
solves only part of the problem. The activities exerted 
for the benefit of the applicant undermine the validity 
of the consequent grant to it. 


“<The result is that the present restoration to Florida- 
Georgia of the construction permit authorized August 
31, 1956, and ensuing license, must be set aside. Since 
the decision upon which they rest was originally invalid, 
the decision and its progeny remained invalid and 
could not be readopted as valid.’’? 


— 


7121 U.S. App. D.C. at 74, 348 F. 2d at 80. 
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Having found Florida-Georgia’s authority to operate on 
Channel 12 void abd initio, this Court set aside the Commis- 
sion’s order insofar as it readopted the decision of August 
31, 1956, granting the construction permit to Florida- 
Georgia and insofar as it affirmed the subsequent grants of 
licenses. The Court declared: 


‘<This leaves the channel free to be applied for by 
any qualified applicant. Jacksonville Broadcasting 
Corporation . . . [is] excluded because disqualified; 
but Florida-Georgia is not; for though the existing 
grant to it must be set aside it has not been disqualified 
and may compete, but on a completely equal and in 
no sense a preferred basis, with any other applicant 
who might apply.”” (Emphasis supplied.)® 


Finally, this Court authorized the Commission in its dis- 
eretion to grant authority for continued operation on 
Channel 12 pending the outcome of a new comparative 
hearing contemplated by the remand. 


Proceedings on Remand 


Implementing this Court’s directive for a new compara- 
tive hearing, the Commission, by an Order released Novem- 
ber 19, 1965 (R. 3-4), established March 1, 1966, as the 
cut-off date for the filing of new applications for Channel 
12. In the same Order, the Commission authorized Florida- 
Georgia to continue to operate its facilities until further 
order. Florida-Georgia, in a letter to the Commission 
dated October 25, 1965 (R. 1-2), had requested that it be 
granted authority to continue operations on Channel 12 
until 60 days after a decision in the hearing among new 
applicants. 


By the cut-off date, four applications for permanent au- 
thority and two requests for interim authority to operate 


8121 U.S. App. D.C. at 75, 348 F. 2d at 81. 
9 FCC 65-1021, 1 F.C.C. 24 1375 (1965). 
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' on the channel had been filed. Appellant is an applicant 
' for permanent authority and was one of two such appli- 
' eants requesting interim authority; the other was Florida 
' Gateway Television Company (Florida Gateway). In their 
' individual requests for interim authority, both Appellant 
' (R. 18-24) and Florida Gateway (R. 60-64) represented to 
i the Commission that under their proposals all applicants 
for permanent authority would be afforded an opportunity 
to participate in an interim operation on a completely equal 
' basis. The third applicant for permanent authority, The 
' New Horizons Telecasting Company, Inc. (New Horizons), 
although not requesting interim authority, filed a letter 
with the Commission indicating its willingness to partic- 
ipate in any interim operation authorized by the Commission 
(R. 72). 


Farther, Appellant, Florida Gateway and New Horizons 
jointly petitioned the Commission for a determination that 
the public interest required an interim operation embracing 


all applicants for permanent authority and that it an- 
nounce guidelines for the composition and conduct of such 
an interim operation (R. 74-77). Florida-Georgia, the re- 
maining applicant for permanent authority (and the exist- 
ing operator on the channel), opposed the individual and 
joint requests of Appellant, Florida Gateway, and New 
Horizons for establishment of an interim operating entity, 
which would have been open to all applicants for permanent 
authority—including Florida-Georgia—and requested that 
its operation ‘‘until further order’’ be left undisturbed.” 
At no time has Florida-Georgia applied for interim au- 
thority to operate on Channel 12 pending the outcome of 
the new comparative hearing. 


On July 21, 1967, the Commission released its Memo- 
randum Opinion and Order in this case denying the interim 


10 Pleadings supporting establishment of an open-ended interim operating 
entity may be found at R. 6-17, 36-40, 52-57, 66-69, 74-76, 180-189. Florida- 
Georgia’s pleadings in opposition may be found at R. 43-49, 79-177. 
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applications of Appellant and Florida Gateway and con- 
tinuing the existing service of Florida-Georgia which was 
originally authorized by the Order released November 19, 
1965 (R. 3-4). The rationale of the Commission’s action 
is as follows (R. 195-196) : 


‘The Commission, within its discretion may either 
authorize continued operation by Florida-Georgia or 
the interim operation proposed by Community First 
or Florida Gateway. As we pointed out in Consolidated 
Nine, [7 FCC 2d 801 (1967), currently on appeal to 
United States Court of Appeals for the District of 
Columbia Circuit, Case No. 20961] a joint interim 
operation has the serious drawbacks of requiring a 
substantial investment in new facilities and the bring- 
ing together of a management group consisting of ad- 
versary parties. Joint operation by conflicting parties 
to a hearing is inherently undesirable because it is not 
conducive to satisfactory long range planning, leaves 
responsibility in doubt, and does not provide a sound 
basis for incentive to make efforts to serve the com- 
munity needs. Our experience with joint interim opera- 
tions indicates that this arrangement may serve to 
delay the outcome of the comparative hearing, and 
that it provides poorer management than station opera- 
tion under the control of one party. An interim au- 
thorization is primarily useful when there is no existing 
service. or where an existing licensee has been disqual- 
ified. In light of these considerations, we are faced 
with the choice of continuing an existing service or 
using the extraordinary remedy of making a conditional 
grant under Section 1.592(b) of the Rules. We are of 
the view that the public interest lies in continuing the 
existing service of Florida-Georgia, pursuant to our 
Order released November 19, 1965, subject to appro- 
priate conditions to protect the rights of the parties. 
Accordingly, we conclude that the request of Com- 
munity First and Florida Gateway should be denied.’’ 
(10 Pike and Fischer R. R. 2d at 844-845.) 


On the same day, July 21, 1967, the Commission released 
its Memorandum Opinion and Order designating the mu- 
tually exclusive applications for permanent authority on 
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Channel 12 for hearing on the standard comparative 
issues? The hearing is presently scheduled to commence 
December 4, 1967. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, regulations and rules 
involved in this appeal are printed as appendices to this 
brief. 


STATEMENT OF POINTS 


j. The Commission’s award of temporary authority to 
Florida-Georgia to operate on Channel 12 until further 
order is unlawful because it is necessarily inconsistent with 
the holding of a fair comparative hearing for the facility. 


2. The Commission’s award of temporary authority to 
Fiorida-Georgia to operate on Channel 12 until further 
order is an abuse of the discretion delegated to it by this 
Court. 


3. The Commission’s award of temporary authority to 
Florida-Georgia to operate on Channel 12 until further 
order is arbitrary in that it is not supported by sufficient 
findings. 


SUMMARY OF ARGUMENT 
I 


Pending a comparative hearing, the Commission may 
award temporary operating authority to but one of the 
applicants for permanent authority only if the temporary 
grant will not prejudice the rights of the other applicants 
to a full and fair hearing. Community Broadcasting Co. v. 
Federal Communications Commission, 107 U.S. App. D.C. 
95, 274 F. 2d 753 (1960) ; Below Broadcasters, Inc. v. Fed- 
eral Communications Commission, —— US. App. D.C. 


11 Florida-Georgia Television Co., Inc., 10 Pike and Fischer RR. 24 846 
(1967). 
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— , 365 F. 2d 962 (1966) ; Oak Knoll Broadcasting Corp., 
2 Pike & Fischer R. R. 2d 1011 (1964). The Commission’s 
award of temporary authority to Florida-Georgia and its 
concomitant denial of Appellant’s request for interim au- 
thority denies Appellant its right to a full and fair 
comparative hearing. 


I 


In authorizing Florida-Georgia’s continued operation on 
Channel 12 during the comparative hearing for that 
channel, the Commission failed to heed this Court’s mandate 
that Florida-Georgia compete on a completely equal basis 
with Appellant and the other applicants. It thus abused 
the discretion granted to it by this Court in Jacksonville 
Broadcasting Corp. v. Federal Communications Commis- 
sion, 121 U.S. App. D.C. 69, 348 F. 2d 75 (1965), cert. 
denied, 382 U.S. 893 (1965). 


pant 


The grant of temporary authority to Florida-Georgia is 
not supported by the findings that the public interest re- 
quired the grant despite its prejudicial effect on Appellant 
and the other applicants. The reasons assigned by the 
Commission for its grant of temporary authority to Florida- 
Georgia are either self-contradictory or legally insufficient 
by the terms of its own rules to support the grant. 


ARGUMENT 
I 


The Award of Temporary Authority to Florida-Georgia 
Is Unlawful 

Appellant is one of four parties having filed mutually 
exclusive applications for permanent authority to operate 
a television station on Channel 12 at Jacksonville, Florida. 
As such, it is entitled to a full and fair comparative hearing 
on its application prior to an award of the authority 
sought. Section 309(e) of the Communications Act of 
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1984, 48 Stat. 1085 (1934), as amended, 47 U.S.C. 309(e) ; 
Ashbacker Radio Corp. v. Federal Communications Com- 
mission, 326 U.S. 327 (1945). One essential element of 
Appellant’s right to a fair hearing is the Commission’s 
duty to preserve a state of affairs during the hearing 
process which admits of neither the fact nor the possibility 
of prejudice to Appellant. This right has been effectively 
vitiated by the Commission’s award of authority to operate 
the very facility sought by all applicants to but one of 
these same applicants during the pendency of the hearing. 
Community Broadcasting Co. v. Federal Communications 
Commission, 107 U.S. App. D.C. 95, 247 F. 2d 753 (1960) ; 
Pike-Mo Broadcasting Co., 6 Pike & Fischer R.R. 2d 581, 
aff’d sub nom. Beloit Broadcasters, Inc. v. Federal Com- 
munications Commission, —— U.S. App. D.C. —, 365 
F. 2d 962 (1966) ; Oak Knoll Broadcasting Corp., 2 Pike & 
Fischer R.R. 2d 1011 (1964). 


In the Community case, the Commission was faced with 
two mutually exclusive applications for Channel 9 in Baton 
Rouge, Louisiana. One Applicant, Modern Broadcasting 
Company (Modern), had been operating UHF Channel 28 
in that city and had consistently sustained operating losses. 
Modern represented to the Commission that it could not 
continue to sustain these losses, and therefore sought im- 
mediate access to Channel 9 and temporary authority to 
operate it without awaiting a comparative hearing. The 
other applicant, Community Broadcasting Co., Inc. (Com- 
munity), although it did not request temporary authority 
for itself (asserting however that it intended to do so), 
did oppose the grant of such authority to Modern. 


In vacating the temporary authority issued to Modern, 
this Court observed as follows: 


“The grant of temporary authority to one of several 
competing applicants before there has been any hearing 


is pregnant with danger to truly comparative considera- 
tion”? (107 U.S. App. D.C. at 100, 274 F. 2d at 758) 
° * * 
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“¢[A] temporary grant is not only potentially preju- 
dicial to the party or parties not favored but jeop- 
ardizes the whole scheme of full comparative consider- 
ation. It should be used only in circumstances which 
meet the Commission’s own rules and its own warning 
that this is an ‘extraordinary’ step.’’ (107 U.S. App. 
D.C. at 103, 274 F. 2d at 761) 


Given the potential for prejudice to Community inherent in 
a grant of temporary authority to Modern, this Court in- 
structed that the grant could be sustained only upon a 
finding by the Commission, after careful weighing, that 
the public interest in the immediate establishment of a 
new television service by Modern overbalanced Commu- 
nity’s right to a hearing free from the possibility of preju- 
dice. Being unable to find that the Commission had made 
the required evaluation, this Court set aside Modern’s 
temporary authority. 


The Commission itself has assessed the meaning of Com- 
munity and has applied its understanding of that case to 


proceedings involving grants of interim authority. Two 
cases are particularly instructive: Pike-Mo Broadcasting 
Co., 6 Pike & Fischer R.R. 2d 581, aff’d sub nom. Beloit 
Broadcasters, Inc. v. Federal Communications Commis- 
ston, —— U.S. App. D.C. , 365 F. 2d 962 (1966) ; 
Oak Knoll Broadcasting Corp., 2 Pike & Fischer R.R. 2d 
1011 (1964). 


In Oak Knoll, supra, the Commission had before it five 
applicants seeking interim authority for the operation of 
Station KRLA, Pasadena, California, pending the com- 
parative hearing for the facility, which involved nineteen 
applicants for permanent authority. The station’s existing 
licensee had been found disqualified. Three of the five 
applicants for interim authority were also applicants for 
permanent authority; the fourth, was composed of five ap- 
plicants for permanent authority; and the fifth, Oak Knoll, 
was not an applicant for permanent authority, but proposed 
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' to operate only during the comparative hearing. The Com- 
mission selected Oak Knoll because, as among the appli- 
cants for interim authority, its proposal was: 


«|. the one which would most completely avoid 
any possible disadvantage or detriment to the appli- 
cants for regular use based upon the principles of the 
Community case... .” (2 Pike & Fischer R.RB. 2d 
at 1016.) 


This decision was prompted by the Commission’s under- 
standing that this Court, in the Community case, had 
required that: 


«| . absent countervailing extraordinary circum- 
stances of an impelling and imperative need for the 
service, an interim authorization must not result in 
any prejudicial climate in our future consideration of 


the subsequent comparative hearing.”? (Id. at 1017.) 


The Pike-Mo case, supra, once again involved the revoca- 
tion of the existing licensee’s authorization, and the Com- 


mission had before it seven applicants for interim authority. 
There were eleven applicants for permanent authority. 
Radio Thirteen-Eighty, Inc. (RTEI) was the only joint 
applicant among the seven applicants for interim authority ; 
it was composed of seven applicants for permanent au- 
thority and was open to the others. The Review Board 
denied all applications for interim authority. Upon re- 
view, the Commission affirmed as to the six individual ap- 
plicants, but reversed the Review Board as to RTEI, the 
joint applicant, saying: 

“After oral argument, the Review Board denied all 
the interim applications. The Board stated that an 
interim grant to any one applicant who was also seek- 
ing permanent authority could prejudice the final out- 
come of the comparative hearing yet to be held, and 
that no imperative need for an interim operation out- 
weighed that adverse possibility. This finding, the 
Review Board held, ruled out further consideration of 
all interim applications save the joint proposal of 
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RTEI. [Footnote omitted] Community Broadcasting 
Co. v. Federal Communications Commission, 107 U.S. 
App. D.C., 95, 274 F. 2d 753 (1960) ; Oak Knoll Broad- 
casting Corporation, 2 Pike & Fischer R.R. 2a 1011 
(1964). We agree that this holding correctly reflects 
existing law.’’ (Emphasis supplied.) (6 Pike & 
Fischer R.R. 2d at 583.) 


The Commission went on to reverse the Board’s holding 
that RTEI should not receive interim authority: 


‘In sum, we believe that a grant of the RTEI ap- 
plication would be consistent with the Community 
ease and the Commission’s policies as to interim opera- 
tion in these circumstances. It would not be detri- 
mental to the holding of a fair hearing, and the grant 
would serve the public interest by continuing during 
the interim period a broadcast service which has been 
Ne to the listening public for many years.’’ (Id. 
ato 


On appeal, this Court affirmed the Commission’s award 
of interim authority to RTEI. Beloit Broadcasters, Inc. v. 
Federal Communications Commission, —— U.S. App. D.C. 
——., 365 F. 2d 962 (1966). To the argument that the 
grant of interim authority to RTEI violated the standards 
of the Community case, this Court held: 


“This contention overlooks the factual settling here, 
for the grant to RTEI was made under circumstances 
quite different from those shown in Community Broad- 
casting. The diffused composition of RTEI minimized 
the likelihood of significant prejudice to the ultimate 
disposition of the SEER) resulting from an interim 
grant to it.”” (—— U.S. App. D.C. at , 365 F. 2d 
at 963-964.) 


Thus, the central philosophy of the Community, Oak 
Knoll and Beloit Broadcasters cases is twofold: In the 
absence of a finding that an overriding public interest de- 
mands an interim operation of only one of several appli- 
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cants for permanent authority, such a unilateral opera- 
tion will not be permitted. Assuming, however, the need 
for an interim operation, it shall be authorized only in 
such a way as to minimize the possible prejudice to the 
comparative consideration of applications for permanent 
authority. This is the controlling law for the disposition 
of this case, but the Commission failed to apply it. Not- 
withstanding its failure to find an imperative public need 
for an interim operation on Channel 12 pending the com- 
parative hearing, much less an imperative need for Florida- 
Georgia’s unilateral interim operation, the Commission 
nonetheless authorized Florida-Georgia to continue broad- 
casting.* Assuming for the sake of argument, however, a 
public need for continued broadcast service on Channel 12, 
the Commission’s denial of Appellant’s proposal for an 
interim operation is directly contrary to the requirements 
of Beloit Broadcasters: Rather than minimizing the pos- 
sibility of prejudice by diffusing the composition of the 
interim operating entity, the Commission has insured the 
opposite result—the maximum possibility of prejudice—by 
restricting membership in the interim operation to Florida- 
Georgia alone. 


The Commission attempts to distinguish the Community, 
Oak Knoll and Beloit Broadcasters cases, contending that 
they turned on different facts and are not controlling (R. 
494-195). The infirmity of this contention is readily demon- 
strated. In the Commission’s view, the controlling con- 
sideration in Oak Knoll and Beloit Broadcasters was 


a 


12 This Court has heretofore observed that: 


«¢We do not think that the public interest demands or that the Con- 
gress has commanded that the public domain of the airwaves be filled at 
the earliest possible moment in all circumstances . . - 2? (Community 
Broadcasting Co. v. Federal Communications Commission, supra, 107 U.S. 
App. D.C. at 105, 274 F. 2d at 763.) 


And the Court may judicially notice that Jacksonville, Florida, is presently 
served by two television stations in addition to Florida-Georgia’s. 
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whether to allow a station to go silent or to authorize 
interim operation. This suggested alternative is spurious. 
The true alternative was not whether to authorize interim 
operation at all (the public need for it having been found) ; 
rather, the choice was how best to provide an interim opera- 
tion that would minimize the possibility of prejudice to 
the applicants for permanent authority. Here the identical 
alternative was posed for the Commission and it failed to 
adhere to clear precedent requiring the grant of Appel- 
lant’s request for interim authority. 


How the Commission distinguishes Community is not 
particularly evident. Appellant assumes however that 
the distinction sought to be advanced is that the Com- 
munity case turned upon a determination by this Court that 
the Commission’s decision awarding interim authority to 
one of two competing applicants for permanent authority 
had to be reversed because not supported by sufficient 
findings. If that be the distinction, it is a nice but not a 
meaningful one. It is a quibble, for a fair reading of 


Community compels the conclusion that the Court’s abiding 
concern was for preserving the integrity of the comparative 
hearing process. The Commission itself has heretofore 
ascribed considerably more weight to Community than it 
did in the instant case. For example, in Oak Knoll the 
Commission stated : 


‘Upon consideration of the presentations of the 
parties, we have concluded for the reasons set forth 
below, that (a) public interest would be served by 
interim use of the frequency in Pasadena; (b) the Oak 
Knoll proposal, as compared with those of the remain- 
ing four applicants, is the one which would most com- 
pletely avoid any possible disadvantage or detriment 
to the applicants for regular use based upon the prin- 
ciples of the Community case [footnote omitted] ; and 
(¢) Oak Knoll must be preferred from that com- 
parative standpoint.’’ (Emphasis added.) (2 Pike 
& Fischer R.R. 2d 1011, 1016.) 
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“Since the opponents [of interim operation] rely 
principally upon the Community case, supra, we 
it desirable to properly delineate the facts in that case, 
as compared to those now before us for consideration. 
Tn the Community case, two mutually exclusive appli- 
cants were seeking the establishment of a television 
station to be operated on Channel 9 at Baton Rouge, 
one of the applicants being the existing UHF station in 
that city. Upon informal request, the Commission 

anted interim authority to the UHF station pend- 
ing completion of the comparative proceeding for reg- 
ular use of the frequency. Upon review, the court ex- 
pressed concern with respect to possible harm to the 
comparative hearing process, and made clear that, 
absent countervailing extraordinary circumstances of 
an impelling and imperative need for the service, an 
interim authorization must not result in any prejudicial 
climate in our future consideration of the subsequent 
comparative proceeding. There, the court was pri- 
marily concerned with two factors—not present in 
the instant case—namely, (a) the advantages of an 
interim grantee as an applicant in the subsequent pro- 
ceeding, and (b) the substantial investment to be made 
by an interim grantee in the construction of the station. 
Although recognizing the power of the Commission to 
make temporary grants prior to final determination of 
a comparative proceeding, the court nevertheless con- 
cluded that such temporary grants must be grounded 
upon a clear, immediate, or imperative public interest 
need which would override and outweigh the preju- 
dicial effects of such a grant where there would be 
large investments in the construction of the station 
for temporary use by the interim grantee, who is also 
a regular applicant.”’ (Emphasis added.) (2 Pike 
& Fischer R.R. 2d 1011, 1017-1018.) 


The Commission’s action here is contrary to controlling 
precedent; hence it is unlawful and must be reversed. 


18 


0 
The Commission Has Abused Its Discretion 


The Commission concluded that it had discretion to au- 
thorize either continued operation by Florida-Georgia or 
the interim operation proposed by Appellant or Florida 
Gateway. Its discretion in the matter was not unfettered, 
however. This Court, in remanding the case, provided 
that: ‘‘. . . authority for continued operation may be 
granted by the Commission in its discretion pending .. . 
further proceedings.”? Jacksonville Broadcasting Corp. 
vy. Federal Communications Commission, supra, 121 U.S. 
App. D.C. at 75, 348 F. 2d at 81. But it further provided 
that the Florida-Georgia’s participation in the contem- 
plated comparative hearing should be: ‘‘ .. . on a com- 
pletely equal and in no sense a preferred basis .. . .”’ 
(Ibid.) 


This Court by no means indicated that continued opera- 
tion on the channel was to be the special, irrevocable pre- 
serve of Florida-Georgia. With the advent of new ap- 
plicants for permanent authority, who also sought interim 
authority, the Court’s command that Florida-Georgia com- 
pete on a completely equal basis became operative and con- 
trolling. As a matter of pure and simple reason, the 
Commission cannot earnestly and ingenuously contend that 
Florida-Georgia is presently competing as one among 
equals. Despite the disclaimer to the contrary, the Com- 
mission, in reaching its final decision on the applications 
for permanent authority, will not be able to disregard the 
fact of Florida-Georgia’s continued operation. As this 
Court observed in the Community case: 


‘“‘Ordinary human experience tells us that these 
factors [investment in facilities and satisfactory in- 


13 The Commission attached this condition to its grant of temporary author- 
ity to Florida-Georgia (R. 196): 
*‘That this authorization shall be without prejudice to, and constitute no 


preference in, any aspect of any proceeding to be held with respect to 
Channel 12, in Jacksonville, Florida.’? 
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terim operation] have a force which cannot always 
be set aside by the triers no matter how sincere their 
effort or intent. * °° [I]t is a recognition that they 
are mortal men.’? (107 U.S. App. D.C. 95, 101, 274 
F. 2d 753, 759.) 


By continuing the sole operation of Florida-Georgia, the 
Commission has only heightened its mortal predilection to 
succumb to the subtle forces of preferment favoring 
Florida-Georgia. 


This Court’s holding that Florida-Georgia’s authority to 
operate on Channel 12 was void ab initio, had the effect 
of returning Florida-Georgia to its pre-grant status. Cf. 
Folkways Broadcastiing Co. v. Federal Communications 
Commission, U.S. App. D.C. , 379 F. 2d 447, 448 
(1967). Accordingly, before it can prevail in the compara- 
tive hearing, it must demonstrate that the public interest 
will best be served by its proposed operation, and it has 
yet to make such a demonstration. In similar circumstances, 
this Court has said: ‘‘Congressional policy clearly bars 
any use of the air waves by those whose public interest 
qualifications have not been established.’’ (Id. at 449.) 
Appellant and Florida-Georgia are therefore equals—at 
least in legal contemplation—neither having established its 
public interest qualifications to be the permanent opera- 
tor on Channel 12. This legal equality is of scant com- 
fort to Appellant, however, as day-by-day Florida-Georgia 
is favored with the operation of the facility sought by both. 


The distinguishing factor between the Folkways case 
and this case is that in the former, the Court did not spe- 
cifically authorize an interim operation. This Court’s read- 
ing of Congressional policy makes it amply clear, however, 
that the Commission has abused its discretion in allowing 
Florida-Georgia to operate on Channel 12 without having 
proved its qualifications, where such operation is potentially 
prejudicial to Appellant and the other applicants not 
favored with interim authority. 
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The Award of Temporary Authority to Florida-Georgia Is 
Arbitrary in That It Is Not Supported by Sufficient Findings 


The Commission’s decision to authorize Florida-Georgia’s 
exclusive operation on Channel 12 pending the comparative 
hearing cannot be sustained because it is not supported by 
findings sufficient to that result. As heretofore noted, the 
Order here appealed reveals that the Commission made 
no determination either way concerning the public’s need 
for continued television broadcast service on Channel 12, 
much less a determination that the public need could 
best be fulfilled by continuing Florida-Georgia’s individual 
operation. If the Commission made the required determina- 
tion at all, it must have done so tacitly. But even where 
articulated, this Court has rejected as insufficient the Com- 
mission’s bare assertion that continued operation pending 
hearing is in the public interest: 


‘‘Except for the benign assertion made by Commis- 
sion counsel in the opposition filed with us that ‘it is 
of course axiomatic that the continued operation of an 
existing service is in the public interest,’ neither the 
Commission nor its counsel have advanced any rea- 
son for finding that Harriman, [Tennessee] needs 
Crowder’s station during this [interim] period.’’ 
(Folkways Broadcasting Co. v. Federal Communica- 
tions Commission, supra, U.S. App. D.C. at ——, 
379 F. 2d at 449.) 


Nor has the Commission made any assessment of the impact 
that the grant of interim authority to Florida-Georgia will 
have on the remaining applicants for permanent authority. 
This is a clear requirement of the Community, Oak Knoll 
and Beloit Broadcasters cases. The Commission’s one 
positive finding—‘‘We are of the view that the public in- 
terest lies in continuing the existing service of Florida- 
Georgia. . . .’? (R. 196)—is unencumbered by any factual 
or legal support, and is indistinguishable from the ‘‘benign 
assertion’”’ rejected by this Court in Folkways, swpra. 


21 


Apparently, the true basis, at least in its own eyes, of the 
Commission’s denial of Appellant’s interim proposal is a 
catalogue of drawbacks which attend any joint interim 
operation. Thus, the Commission states: 


“¢[ A] joint interim operation has the serious draw- 
backs of requiring a substantial investment in new 
facilities and the bringing together of a management 
group consisting of adversary parties. Joint opera- 
tion by conflicting parties to a hearing in inherently 
undesirable because it is not conducive to satisfactory 
long range planning, leaves responsibility in doubt, and 
does not provide a sound basis for incentive to make 
efforts to serve the community needs. Our experience 
with joint interim operations indicates that this ar- 
rangement may serve to delay the outcome of the com- 
parative hearing, and that it provides poorer manage- 
ment than station operation under the control of one 
party.”? (R. 195-196.) 


Florida-Georgia was apparently preferred over Ap- 
pellant because the latter’s application for interim au- 
thority contemplated the expenditure of approximately 
$1,000,000,000 for new facilities. What the Commission 
has done is reward Florida-Georgia for refusing to nego- 
tiate an equitable lease of its facilities with the other ap- 
plicants, all of whom were agreeable to a joint interim 
operation. Furthermore, the burden of investment in new 
facilities proposed by Appellant would be borne in part 
by at least two other applicants—Florida Gateway and 
New Horizons. Such an investment would have the added 
salutary effect of helping to dispel the predilection to 
award Florida-Georgia permanent authority because it 
alone has a substantial investment in facilities. 


The Commission next preferred Florida-Georgia because 
Appellant’s proposal contemplated the bringing together 
of competing applicants. Such an association is required 
with respect to any interim group formed pursuant to 
Section 1.592(b) of the Commission’s Rules, 47 C.F.R. 
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§ 1.592(b), which necessarily requires a merger of adver- 
saries. Whatever drawback may be inherent in such a situa- 
tion, it does create the balance among applicants neces- 
sary to avoid the prejudice flowing from a single-applicant 
interim operation. 


The Commission’s lack of understanding of its own reg- 
ulations is embarrassingly brought into focus when it 
declares that ‘‘[jJoint operation by conflicting parties to 
a hearing is inherently undesirable because it is not con- 
ducive to satisfactory long range planning ....’’ (Em- 
phasis supplied.) Long range planning, by definition, is 
the ingredient pre-eminently absent from any interim opera- 
tion. The paramount function of an interim operation is 
to stabilize the fortunes of competing applicants pending a 
comparative hearing, not to advance the future plans of any 
of them. This last conclusion of the Commission coupled 
with the determination that Florida-Georgia should be 
preferred for interim operation because it will provide 
more efficient (one party) management completes the subtle 


but surely discernible forecast of Appellant’s meager 
changes for a truly comparative hearing on its application. 
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CONCLUSION 


On the facts of this case, the Commission was required to 
grant temporary authority to Appellant (and any other 
applicants wishing to join it), and its refusal to do so 
was erroneous both as a matter of law and as a matter of 
discretion. Accordingly, it is respectfully requested that 
this Court remand the case to the Commission with instruc- 
tions to vacate the interim operation of Florida-Georgia 
and to grant interim operating authority to Appellant (and 
such other applicants who wish to join it on a completely 
equal basis) during the forthcoming comparative hearing. 


Respectfully submitted, 


Epwarp P. Morcan 
300 Farragut Building 
900 Seventeenth Street, N.W. 
Washington, D. C. 20006 
Attorney for Appellant 
Community First 
Corporation 


Wetce & Morcan 
300 Farragut Building 
900 Seventeenth Street, N.W. 
Washington, D. C. 20006 
Of Counsel 


November 8, 1967 
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APPENDIX A 
Principal Statute Relied Upon 
Communications Act of 1934, as amended 


Trrte I1I—Srecra, Provisions RELATING To Rap1o 
APPLICATION FOR LICENSE 


Sec. 309 


(e) If, in the case of any application to which subsection 
(a) of this section applies, a substantial and material ques- 
tion of fact is presented or the Commission for any reason 
is unable to make the finding specified in such subsection, 
it shall formally designate the application for hearing on 
the ground or reasons then obtaining and shall forthwith 
notify the applicant and all other known parties in interest 
of such action and the grounds and reasons therefor, speci- 
fying with particularity the matters and things in issue but 
not including issues or requirements phrased generally. 
When the Commission has so designated an application 
for hearing, the parties in interest, if any, who are not 
notified by the Commission of such action may acquire 
the status of a party to the proceeding thereon by filing 
a petition for intervention showing the basis for their 
interest not more than thirty days after publication of 
the hearing issues or any substantial amendment thereto 
in the Federal Register. Any hearing subsequently held 
upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be per- 
mitted to participate. The burden of proceeding with 
the introduction of evidence and the burden of proof shall 
be upon the applicant, except that with respect to any 
issue presented by a petition to deny or a petition to en- 
large the issues, such burdens shall be as determined by 
the Commission. 
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APPENDIX B 
Commission Rules and Regulations Relied Upon 
Suspart D—APPLIcATION PROCESSING PROCEDURES 
§ 1.592 Conditional grant. 


' (b) When two or more applications for the same televi- 
' sion assignment have been designated for hearing, the Com- 
mission may, if the public interest will be served thereby, 
make a conditional grant to a group composed of any two 
or more of the competing applicants, such grant to termi- 
nate when the successful applicant commences operation 
under the terms of a regular authorization. No conditional 
grant will be made unless all of the competing applicants 
have been afforded a reasonable opportunity to participate 
in the group seeking the conditional grant. In its applica- 
tion, the Group shall include a special showing as to the 
need for the service pending operation by the successful 
applicant under the terms of a regular authorization; the 
effect, if any, of a grant on the position of any applicant 
which is not a member of the group; and any other factors 
which are deemed pertinent to the public interest 
judgment. 
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These appeals are from a Memorandum Opinion 

and Order of the Federal Communications Commis- 

sion (R. 191-197), authorizing Florida-Georgia Tele- 

vision Co. to continue to operate its present facilities, 
(1) 
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which provide television broadcast service on Channel 
12, in Jacksonville, Florida, pending the outcome of a 
comparative hearing for the channel. The Commis- 
sion’s action stemmed from a provision in this Court’s 
opinion remanding an earlier case for further hear- 
ings that the Commission could in its discretion main- 
tain existing service. Jacksonville Broadcasting Corp. 
v. F.C.C., 121 U.S. App. D.C. 69, 348 F. 2d 75, cert. 
denied 382 U.S. 893 (1965). Appellants contend that 
rather than maintain the status quo, as the Commis- 
sion’s action provided, the agency should have author- 
ized interim operation on the channel by an entity 
composed of applicants for regular authority. 

Florida-Georgia first applied for Channel 12 in the 
early 1950’s. Its application was designated for hear- 
ing in 1954 together with two other mutually exclusive 
applications. After a full comparative hearing, 
Florida-Georgia was deemed the best-qualified ap- 
plicant and was awarded a construction permit. City 
of Jacksonville, 12 Pike & Fischer, RR 113 (1956). 
No appeal was taken from this decision and in due 
course the station was built and placed on the air. It 
has been operated by Florida-Georgia since Septem- 
ber, 1957. 

In August of 1960 the Commission reopened the 
record to determine if one or more of the applicants 
for Channel 12 had improperly made ex parte pres- 
entations to the Commission. This possibility was in- 
dicated from testimony before a subcommittee of the 
House of Representatives Committee on Interstate 
and Foreign Commerce. All of the original applicants 
for Channel 12 participated in the reopened proceed- 
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ing. In a decision released September 16, 1963, the 
Commission found that one of the participants, Jack- 
sonville Broadcasting Corporation, should be dis- 
qualified because of its improper attempts to influence 
the Commission. Florida-Georgia was found to be 
innocent of any wrongdoing. The Commission there- 
fore reaffirmed its earlier action awarding the grant 
to Florida-Georgia. City of Jacksonville, 23 Pike & 
Fischer, RR 682 (1963). 

On review this Court accepted the Commission’s 
findings “exonerating” principals of Florida-Georgia 
from wrongdoing, Jacksonville Broadcasting Corp. V. 
F.C.C., supra, 121 U.S. App. D.C. at 74, 348 F, 2d 
at 80. It held, however, that it was error for the Com- 
mission to grant Florida-Georgia an authorization 
based on the old record because in the Court’s view 
that record was fatally tainted by “wrongful influ- 
ences” which had been brought to bear on the Com- 
mission. Thus, “even though the principals of Florida- 
Georgia were innocent,” the original grant, having 
been invalidated, could not be readopted. The Court 
concluded that the channel could be applied for by 
any qualified applicant, with Florida-Georgia free to 
apply “on a completely equal and in no sense a pre- 
ferred basis with any other applicant who might 
apply.” As already noted, supra, the Court provided 
that “authority for continued operation may be 
granted by the Commission in its discretion” pending 
further proceedings. 

In compliance with the Court’s instructions, the 
Commission on November 19, 1965, vacated all its 
orders granting licenses and other authorizations to 
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Florida-Georgia for Channel 12 (R. 3-4). March 1, 
1966, was set as the final date for new applications 
and for former applicants to bring their applications 
up to date. At the same time the Commission author- 
ized Florida-Georgia to continue to operate its facil- 
ities and render broadcast service on Channel 12, stat- 
ing that its action “shall be without prejudice to, and 
constitute no preference in, any aspect of any pro- 
ceeding to be held with respect to Channel 12.” (R. 4) 

By March 1, 1966, the final day for applications to 
be filed, the Commission had received, in addition to 
four applications for regular authority, two requests 
for temporary authority* to operate on the channel 
pending the outcome of the hearing. 

One of the proposals for interim operation was 
made by the appellant Community First and the 
other was presented by Florida Gateway Television 


Co., which is not a party to this appeal. Both pro- 
posals were essentially the same, asking that all the 
applicants for permanent authority be allowed to par- 
ticipate on an equal basis. Community First estimated 
that the cost of building new facilities would be about 
$1,711,750 while Florida Gateway placed the construc- 
tion costs at $1,411,999. 


2The Commission’s rules, Section 1.592, 47 CFR 1.592, pro- 
vide that if the Commission finds it would be in the public 
interest a conditional grant may be made to any two or more 
of the competing applicants in a comparative hearing (Ap- 
pendix B, Brief for Community First). The Commission noted 
that neither of the proposals for interim authority complied 
with the rule since the proposals were not composed of “two 
or more applicants.” But the Commission in its decision treated 
them as complying with Section 1.592(b) in light of the ap- 
plicants’ announced intentions to consolidate their proposals. 


2° 
Florida-Georgia, which was at the time of the in- 
terim proposals operating Channel 12 pursuant to 
- the Commission’s November 19, 1965, order, urged the 
Commission to continue its own authorization in effect 
until the conclusion of the comparative hearing. 
Thus the Commission was faced with basically two 
choices: that of maintaining the status quo by allow- 
ing the current operation to continue, or accepting 
one of the plans to construct a new facility to be op- 
erated by a corporation composed of several of the 
applicants until a licensee was chosen. The Commis- 
sion decided that the most reasonable and least dis- 
ruptive course and the one that best provided for the 
public interest was to maintain the status quo and 
permit the current operation to continue operation. 
In reaching this result the Commission stated (R. 
195, 196) : 
[A] joint interim operation has the serious 
drawbacks of requiring a substantial invest- 
ment in new facilities and the bringing together 
of a management group consisting of adversary 
parties. Joint operation by conflicting parties 
to a hearing is inherently undesirable because 
it is not conducive to satisfactory long range 
planning, leaves responsibility in doubt, and 
does not provide a sound basis for incentive to 
make efforts to serve the community needs. 
Our experience with joint interim operations 
indicates that this arrangement may serve to 
delay the outcome of the comparative hearing, 
and that it provides poorer management than 
station operation under the control of one 
party. An interim authorization is primarily 
285-426—67——2 
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useful when there is no existing service, or 
where an existing licensee has been disqualified. 

Thus the Commission continued the existing service 
of Florida-Georgia pursuant to the November 19, 
1965, order. Once again the order was explicit in 
pointing out that Florida-Georgia’s authorization 
would be without prejudice to, and constitute no pref- 
erence in, any aspect of the further proceeding with 
respect to Channel 12, Jacksonville, Florida. 

A motion to stay the hearing pending the outcome 
of this appeal was filed by one of the appellants, Com- 
munity First; it was denied by the Court on October 
5, 1967. The comparative hearing is now in progress. 
A host of interlocutory matters have been disposed of 
by the examiner and the Commission’s Review Board. 
Lengthy exhibits have been prepared and exchanged 
among the applicants and the taking of testimony is 
scheduled to begin shortly. 


SUMMARY OF ARGUMENT 


When this Court declared in Jacksonville Broad- 
casting Corp. v. F.C.C., 121 U.S. App. D.C. 69, 348 
F: 2d 75 (1965), that Channel 12, Jacksonville, 
Florida, was available for application by any quali- 
fied applicant, it provided that “authority for 
continued operation”’ could be granted in the Commis- 
sion’s discretion. The Commission determined that it 
would be in the public interest to maintain the séatus 
quo and to continue the ten-year operation of the 
channel by Florida-Georgia. In order not to abridge 
the rights of the other applicants during the com- 
parative hearing, the Commission expressly stated that 
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Florida-Georgia’s operation would be without prej- 
— udice to any action it might order in the comparative 
hearing. This reflects the well-established view that the 
' interest of the public in continued service should not 
- and need not impair the rights of the various parties. 
 Braniff Airways, Inc. v. C.A.B., 113 U.S. App. D.C. 
132, 306 F. 2d 739 (1962) ; WORZ, Ine. v. F.C.C., 120 
U.S. App. D.C. 191, 345 F. 2d 85, cert. denied 382 
U.S. 893 (1965). 

Essentially, appellants’ argument is that the Com- 
mission’s action in allowing Florida-Georgia to 
continue to operate is inconsistent with this Court’s 
decision in Community Broadcasting Co. v. F.C.C., 107 
U.S. App. D.C. 95, 274 F. 2d 753 (1960), and the Com- 
mission’s decision in Pike-Mo Broadcasting Co., 2 
F.C.C. 2d 207, 6 Pike & Fischer, RR 24 581, aff’d sub 
nom. Beloit Broadcasters Inc. v. F.C.C., 125 US. App. 
D.C. 29, 365 F. 2d. 962 (1966), and Oak Knoll, 2 
Pike & Fischer, RR 2d 1011 (1964). 

In Community, the Court held thatt he Commis- 
sion’s findings were insufficient to support the interim 
grant and that such grant would result in prejudice 
to the other applicants. Prejudice would result, the 
Court feared, because the Commission had disrupted 
a neutral situation by allowing one of the applicants 
to build entirely new facilities and to operate them 
during the comparative hearing. The situation here is 
fundamentally different from Community. In this pro- 
ceeding, the Commission is maintaining the status quo 
in allowing the continued operation of a station built, 
staffed, and placed in operation ten years ago. In 
Pike-Mo and Oak Knoll, the alternative of providing 
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service by a party in possession of facilities and staff 
and against whom no disqualifying charges are out- 
standing was not possible. Therefore, these cases are 
simply not persuasive authority for the proposition 
that temporary authority to Florida-Georgia is per se 
prejudicial. 

The Commission’s solution here is nothing more than 
that which this Court approved in Peoples Broad- 
casting Co. v. United States, 93 U.S. App. D.C. 78, 
209 F. 2d 286 (1953)—a practical solution to the 
problem of giving effect to the public interest in con- 
tinuing television service. Although the appellants as- 
sert that this solution will amount to prejudice, they 
have failed to show concretely how the prejudice will 
arise. In light of the Commission’s specific statement 
that Florida-Georgia’s continued operation on the 
channel “‘shall constitute no preference”, it must be 
assumed that appellants’ argument is nothing more 
than an attack on the good faith of the Commission. 
We submit, however, that there is no reason to believe 
that the Commission will not properly weigh the 
claims of the competing applicants as well as carry 
out the mandate of the Court. 

Appellants argue that in Folkways Broadcasting 
Co. v. F.C.C., — US. App. D.C. —, 379 F. 2d 447 
(1967), the Court stayed the Commission’s action 
which had allowed the continued operation of a radio 
station despite this Court’s remand to explore at a 
hearing the character qualifications of the applicant. 
In this case, however, the qualifications of Florida- 
Georgia are not in question. Furthermore, it should 
be noted that the Supreme Court did allow the appli- 
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cant in the Folkways case to remain on the air until 
the resolution of the hearing. 

Appellants’ final contention is that the Commission’s 
opinion did not contain an adequate finding that the 
public interest required the continuing service. This 
argument is quite plainly an afterthought. Neither the 
issues stipulated by the parties nor their notice of 
appeal refers to the adequacy of the findings. Further- 
more, appellants, in their request for relief, do not 
seek a remand for additional findings but only to have 
the Commission make them a part of the interim op- 
eration. Nonetheless, the need for the continuation of 
this service in Jacksonville is manifest since, aside 
from Channel 12, there is only one other commercial 
VHF station serving more than a quarter of a million 
households in this community. 

In its decision, the Commission discussed at great 
length the disadvantages of joint interim operation. 
It found that the danger of prejudice which the Court 
pointed to in Community did not exist here and that, 
on the contrary, the expenditure of funds by the joint 
interim operators along with the other problems in- 
herent in joint operation led to its conelusion that a 
grant to such an operation would not best serve the 
public interest. Finally, it is once more emphasized 
that the Commission has specifically stated that no 
credit will be given in the comparative hearing to 
operation in the interim period. 
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ARGUMENT 


L Grant of temporary authority to Florida-Georgia to main- 
tain, pending the outcome of the comparative hearing, the 
service it has provided since 1957 is a reasonable exercise of 
the discretion which this Court granted the Commission 

In the course of its decision declaring Channel 12 
free to be applied for by any qualified applicant, this 

Court affirmed the Commission’s holding that prin- 

cipals of Florida-Georgia were innocent of any 

wrongdoing in connection with the proceeding which 

led to a grant of the original application in 1956, 

and also provided that “authority for continued op- 

eration” could be granted at the Commission’s dis- 

eretion. Jacksonville Broadcasting Corp. v. F.C.C., 

supra. The proviso that existing service may be 

maintained is a common one in cases where a service 
to the publi¢ has been instituted but for one reason 
or another further agency proceedings are called for. 

See Greensboro-High Point Airport Authority v. 

C.A.B., 97 U.S. App. D.C. 358, 231 F. 2d 517 (1956) ; 

Wrather-Alvarez Broadcasting, Inc. v. F.C.C., 101 

U.S. App. D.C. 324, 248 F. 2d 646 (1957) ; Sangamon 

Valley Television Corp. v. United States, 106 U.S. 

App. D.C. 30, 269 F. 2d 221 (1959) ; Braniff Airways, 

Inc. v. C.A.B., 113 U.S. App. D.C. 132, 306 F. 2d 739 

(1962) ; WORZ, Inc. v. F.C.C., 120 U.S. App. D.C. 

191, 345 F. 2d 85, cert. denied 382 U.S. 893 (1965). 

Appellants argue, however, that leaving Florida- 

Georgia’s station on the air pending the outcome of 

the new proceeding is prejudicial and therefore un- 

lawful; that the Commission abused its discretion; 
and that findings necessary to support its action were 


a) 


“not made by the agency. We discuss these matters 
sertatim. 


| A, Allowing Florida-Georgia to continue its existing operation does not 


abridge the right of competing applicants to a full and fair comparative 

hearing 

In allowing Florida-Georgia to continue on the air 
the Commission expressly stated that such operation 
would be without prejudice to any action it might 
order in the comparative proceeding and without 
penefit to Florida-Georgia in any aspect of that 
proceeding. This proviso reflects the sound and well- 
established view that the interest of the public in 
continuing a needed service should not and need 
not impair the rights of the various parties to a full 
hearing on their respective claims. As such it is in 
full accord with this Court’s directive that Florida- 
Georgia not be given “preferred” status. It is also in 
Jine with the course, recently cited with approval by 
this Court, followed by the Civil Aeronautics Board 
in an analogous situation. See Braniff Airways, Inc. V- 
C.AB., — US. App. D.C. —, 379 F. 2d 453, 464 
(1967). 

Appellants contend, however, that continued opera- 
tion by Florida-Georgia is foreclosed by this Court’s 
opinion in Community Broadasting Co. v. F.C.C., 
107 U.S. App. D.C. 95, 274 F, 24 753 (1960), and is 
contrary to recent decisions of the agency itself? In 
appellants’ view the only interim operation which 


2 Pike-Mo Broadcasting Co., 2 FCC 2d 207, 6 Pike & Fischer, 
RR 2d 581, aff'd sub nom. Beloit Broadcasters, Inc. v. FCC. 
125 U.S. App. D.C. 29, 365 F. 2d 962 (1966); Oak Knoll 
Broadcasting Corp-, 2 Pike & Fischer, RR 2d 1011 (1964). 
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the Commission could authorize consistent with these 
cases is one in which all applicants for regular au- 
thority participated. There is, we submit, no merit 
to this claim. 

The Community case dealt with review of an in- 
terim authorization granted to one of two competing 
applicants for a new VHF station at Baton Rouge, 
Louisiana, pending the outcome of a comparative 
hearing between them. Central to the Court’s decision 
was the fact that the interim grantee proposed the 
investment of a substantial sum of money. Thus the 
Court observed that an interim grant is “pregnant 
with danger” because the temporary grantee “must 
take all the steps and make substanially all the invest- 
ment” he would make for a regular authorization. 
Pointing out that in excess of one quarter of a mil- 
lion dollars was involved and that the interim 
grantee’s failure to prevail on the merits would be 
“oppressive” since the sum could not be recouped at 
a subsequent sale, the Court noted that a condition by 
the agency disavowing an intent to give weight to the 
facts of construction and interim operation was, in the 
circumstances, one which it was doubtful the Commis- 
sioners, as “mortal men” could realistically adhere 
to. The Court also pointed out the absence of findings 
as to need for the proposed service and the fact that 
a grant created an apparent concentration of control 
over mass media. It concluded that in view of the 
“extraordinary” nature of the Commission’s action, it 
was essential that “comprehensive findings on all rele- 
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vant factors” be made. Since the Commission’s order 
under review addressed itself to none of these ques- 
tions, it was set aside. 

The situation here is fundamentally different. No 
new investment of funds is involved. The station was 
built, staffed, and placed in operation ten years ago 
pursuant to what at that time appeared to be a valid 
construction permit won after a lengthy comparative 
hearing. Thus the very element which the Court found 
objectionable in Community is simply not involved in 
the temporary grant to Florida-Georgia.* Unlike that 
ease the Commission’s action here involves no dras- 
tic alteration in the status quo; instead the existing 
situation is maintained." 

Appellants simply refuse to face up to this differ- 
ence. Their claim of prejudice is asserted in a vacuum. 
It is buttressed not by facts, as in Community, but 
by an indiscriminate recitation of excerpts from other 
opinions none of which involves analogous situations. 
Thus the Oak Knoll and Pike Mo cases, supra, like 
Community dealt with the establishment of new serv- 

3 Indeed, as noted above (p. 4), it is appellants’ interim pro- 
posal which involves the investment of substantial new sums as 
well as the taking of other steps normally associated with the 
grant of regular authorizations. 

+To put the matter another way, if the Commission had taken 
Florida-Georgia off the air and granted temporary authority to 
an entity composed of several of the competing applicants for 
regular authority, it is difficult to see that the considerations 
supporting appellants’ claim of prejudice would be removed. 
The investment of funds, the hiring of personnel, and the 


institution of service would not be avoided since they were steps 
taken long ago. 
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ice* pending the outcome of a comparative hearing. 
In the spirit of Community the Commission issued 
temporary operating authority to an entity composed 
of competing applicants (Pike Mo) or one unasso- 
ciated with applicants for a regular license (Oak 
Knoll). The alternative available here, that of pro- 
viding service simply through the maintenance of the 
status quo, that is by a party already in possession of 
facilities and staff by virtue of an earlier grant and 
against whom no disqualifying charges were outstand- 
ing, was simply not present in those cases. We do 
not mean to infer that the availability of this alterna- 
tive foreclosed consideration of other interim pro- 
posals. As we show below the Commission weighed the 
advantages and disadvantages of each. But in view of 
the differing factual situations, these cases in our view 
are neither controlling nor persuasive authority for 
the proposition that the temporary authority granted 
Florida-Georgia is prejudicial to the other applicants. 

In essence appellants attack is on the very concept 
of a temporary grant pending the outcome of a hear- 
ing. But the Community case itself makes clear that 
such grants are not improper. Citing Peoples Broad- 
casting Co. v. United States, 93 U.S. App. D.C. 78, 
209 F. 2d 286 (1953), the Court pointed out that such 
grants are a “practical solution of a problem which 
involves the public interest in the continuity and 
quality of television service.” In Peoples the Court 

°Jn each case service had been provided previously by a li- 
censee found by the Commission to be unqualified. The service 


was ordered terminated and notice was given that new applica- 
cations would be considered. 
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sustained an interim grant to one of two competing 
- applicants for a new channel assignment at Lancaster, 
Pennsylvania. The interim grantee had previously 
~ operated on another channel in Lancaster which chan- 
~ nel was eliminated from Lancaster pursuant to a rule 
making proceeding. This Court approved the Commis- 
sion’s action, stating: 
“The Commission has minimized the disad- 
vantages to Peoples which are inherent in the 
situation. The grant is temporary, and it is for 
limited power. Moreover the Commission has 
expressly declared twice that it would not give 
any effect to the expenditure of funds by 
WGAL, Inc., pursuant to the temporary grant. 
Until and unless the contrary js shown, we must 
assume that the Commission will act in good 
faith in respect to that declaration.” 93 U.S. 
App. D.C. at 81, 209 F. 2d at 288.° 
Unlike Peoples the present case involves no new 
expenditure of funds and no use of newly assigned 
channel facilities. The steps taken by Florida-Georgia 
to institute service were, as we have stressed, taken 
long ago. They cannot be undone; they can, however, 
be disregarded in the decisional process. Thus, 
although a grant to one of the other applicants would 
¢ Appellants seek to distinguish Peoples by pointing out that 
there was no other service then available in Lancaster. However, 
this distinction would be meaningless if appellants were correct 
ving one of several competing applicants 
ing is unlawfully prejudicial. But 
sideration, it is significan 


the service here. 
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substantially lessen the value of Florida-Georgia’s 
physical facilities, this loss would hardly be “oppres- 
sive” in the Community sense since the original in- 
vestment has in all likelihood been substantially or 
totally recovered by now. Likewise evidence as to the 
interim operation has been excluded from the hearing 
and will simply not be before the deciding tribunal. 

The Commission is acting under a mandate that 
requires it to treat Florida-Georgia “in no sense [on] 
a preferred basis,” in its comparative appraisal of the 
applicants. This Court obviously believed that this di- 
rective was a feasible one, and the Commission has 
stated that it intends to comply. In a real sense these 
appeals, like that in Peoples, constitute nothing more 
nor less than an attack on the good faith of the Com- 
mission. Until the contrary is shown, however, it must 
be assumed that in weighing the claims of competing 
applicants as well as in carrying out a mandate from 
this Court the Commission will act in good faith. To 
prevail, appellants must offer much more than the 
bare claim of potential prejudice set forth in their 
briefs. 


B. Appellants have not shown that the Commission’s action constitutes an 
abuse of discretion 


Both appellants assert that the Commission abused 
its discretion in allowing Florida-Georgia to remain 
on the air. Their position, however, is difficult to 
understand since it amounts to nothing more than an 
assertion that Florida-Georgia is not qualified. This 
contention is not only undocumented, it is contrary 
to the conclusion reached by the Commission and 
affirmed by the Court in Jacksonville Broadcasting 
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Corp., supra. Moreover, since the Court provided 
that existing service could be maintained and since at 
the time no entity other than Florida-Georgia was 
known to be in a position to provide such service, 
it makes no sense to argue that allowing it to con- 
tinue is per se an abuse of discretion. 

Nor does the Court’s recent decision in the Folk- 
ways’ ease support appellants’ position. In that case 
the Court did not provide for the maintenance of serv- 
ice, pending remand, but the Commission determined 
independently that interim service should be allowed. 
Noting that courts “may have a broad range of au- 
thority to adjust relief pending remand proceedings”’, 
the Court concluded that the Commission’s authority 
was narrower and that in light of the serious ques- 
tions regarding the character qualifications of the in- 
terim operator and the lack of findings relative to 
need for the service, the interim authorization should 
not have been issued. Here Florida-Georgia has been 
found basically qualified; the only issues it must meet 
are comparative in nature. And as already noted, the 
Court expressly provided that service could continue. 

Moreover, subsequent developments in the Folk- 
ways case substantially undermine appellants’ con- 
tention that the Commission will not terminate an 
existing operation following proceedings on remand. 
In Folkways the Supreme Court stayed this Court’s 
mandate that service be terminated and provided that 
it could continue until the Commission had reached 2 


? Folkways Broadcasting Co. v. F.C.C., —— U.S. App. D.C. 
—, 379 F. 2d 447 (1967). 
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decision in the remand proceeding.* The Commission 
resolved the character issue against the applicant, set 
aside its authorization, and directed the station to 
leave the air.’ 

Here the Commission carefully considered the avail- 
able alternatives for maintaining service. It noted 
that a joint interim operation as proposed by Com- 
munity First and Florida Gateway has serious draw- 
backs. It requires the investment of a substantial 
amount of money in new facilities and the bringing 
together of a management group consisting of adver- 
sary parties. Such joint operation “leaves respon- 
sibility in doubt, and does not provide a sound basis 
for incentive to make efforts to serve the community 
needs.”” The Commission further noted that “experi- 
ence with joint interim operations indicates that this 
operation may serve to delay the outcome of the 
comparative hearing, and that it provides poorer 
management than station operation under the control 
of one party.”’ 

This reluctance to authorize service by a group com- 
posed of adversary parties has been expressed before 
by the Commission, WIBC, Inc., 17 Pike & Fischer, 
RR 948, 950 (1958). More recently, the problems in- 
herent in interim operations composed of adversary 
parties were illustrated by Syracuse Television, Inc., 


*The Court had been advised by the Solicitor General that 
the Commission was dealing with the matter expeditiously and 
would be rendering its decision within several months. 

°The case is now on appeal sub nom. F. L. Crowder, tr/as 
Harriman Broadcasting Company v. F.C.C., Case No. 21222. 
This Court denied a request for a stay of the Commission’s 
order terminating service on August 25, 1967. 


19 


' § Pike & Fischer, RR 2d 939, 9438 (1966), where one 
of the parties alleged mismanagement of the funds 
of the interim corporation. This led to further pro- 
ceedings before the Commission and resulted in civil 
litigation as well2’ See also Syracuse Television, Inc., 
10 Pike & Fischer, RR 2d 512 (1967). 
Significantly, appellants do not refute the misgiv- 
ings expressed by the Commission with respect to 
interim operations composed of essentially adversary 
parties. They point out correctly that Section 1.592 (b) 
of the rules permits a grant to such a group but this 


————— 
10 Prior to 1962 when the Commission issued joint interim 
authority in Syracuse and two other markets, the Commis- 
sion’s only experience with such operations occurred in con- 
nection with a station in Shreveport, Louisiana. This, too, 
apparently, resulted in civil litigation between the parties. 
See Southland Television Corp., 17 Pike & Fischer 150d, 157. 
11 Indeed the many pleadings filed before the Commission by 
the applicants in this case for interim operation are illustrative 
of an inability or at least an uncertainty that the parties can 
agree on operating procedure. Community First has proposed 
both that it be given the joint interim operation alone (Com- 
munity First, “A pplication”) and that it be given it jointly 
with Florida-Georgia (Community First, “Supplement”). Flor- 
ida Gateway has requested its own interim operation (Florida 
Gateway, “Petition”). Both Community First and Florida 
Gateway have indicated their willingness and ability to finance 
construction of a new interim facility (Community First, 
“Application,” Florida Gateway, “Petition”), but New Hori- 
zons has not. New Horizons has indicated its willingness only to 
pay for its share of a joint interim facility (New Horizons, 
“Jetter”). Community First has stated that it wants to donate 
interim profits to charity (Community First, “Application”). 
Florida Gateway wants them to be shared by the joint opera- 
tors, unless the Commission requires they be given to charity 
(Florida Gateway, “Petition”). New Horizons has not stated 
its position on the issue. 
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in no way undermines the Commission’s observations 
with regard to the shortcomings of such operations, ob- 
servations amply born out by the Commission’s experi- 
ence in the Syracuse case, supra. Likewise appellants 
quibble with the Commission’s finding that effective 
long range planning is inhibited by such operations, 
contending not that it is untrue but that it reveals a 
“subtle”? predisposition in favor of Florida-Georgia. 
What the Commission was concerned with, however, is 
precisely what appellants have recognized elsewhere in 
their briefs, than an interim operation of the kind at 
issue here is not a day-to-day enterprise but one which 
may exist for a number of months. Under these cir- 
cumstances the Commission could properly find an 
entity possessed of a certain cohesiveness is more to be 
desired in the public interest than one of a purely 
makeshift character. 

In sum, we think the Commission’s discretion was 
exercised with care. Its opinion reflects a conscien- 
tious weighing of the various pros and cons and the 
result it reached in an acceptable solution to a diffi- 
cult practical problem. Given the tenuous nature of 
appellants’ claim of prejudice, it was entirely reason- 
able for the Commission to maintain during the pend- 
ency of the hearing a service that has been in being 

7? Section 1.592(b) was adopted in 1961 for a particular pur- 
pose. At the time the Commission was considering “dropping 
in” VHF channels under less than optimum standards in a 
number of large communities like Syracuse to which only two 
VHF stations had been assigned. The purpose of the rule was 
“to hasten the commencement of service on newly assigned TV 
channels,” 28th Annual Report of the F.C.C., 1962, p. 62. See 


also Letter to American Broadcasting Co., 22 Pike & Fischer, 
RR 407 (1961). 
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for a number of years. In essence, the situation is 
highly analogous to Peoples and is essentially no dif- 
ferent than Braniff and similar cases. Following the 
comparative hearing any aggrieved person may ob- 
tain review in this Court. But at the juncture there is 
no support for appellants’ claim that the Commission 
is arbitrary in - its treatment of the competing 
applicants. Anta 


C. There is no merit to appellants’ contention that the Commission’s tem- 
porary grant is unsupported by sufficient findings of fact 


As a final point, both ‘appellants maintain that the 
Commission’s opinion did not contain adequate find- 
ings. They argue’that no determination as to the need 
for continuing the service was made ‘and that no‘ex- 
planation was given for preferring Florida-Georgia 
over the joint interim proposal submitted by appel- 
lants. This argument is plainly an afterthought, not 


only devoid of substance put also, coming at this time, 
procedurally defective as well. 

Neither’ the issues as stipulated by the' parties nor 
as set forth (in slightly modified form) in appel- 
Jants’ briefs. make reference to the adequacy of the 
findings in this case. The Notices ‘of ‘Appeal are like- 
wise silent on the point. The matter is thus not, prop- 
erly, before the Court and may consequently be 
disregarded. of 

In point of fact, however, Jacksonville is one of the 
few markets of substantial size that is served by..only 
two commercial VHF television stations. The loss, 
even temporarily, of one of these stations, serving as 
it does more than a quarter of a million households, 
even on a temporary basis, would result in the elimi- 
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nation of a service on which the public substantially 
relies, and would create a highly undesirable competi- 
tive situation in the market.” 

Turning to the contention that the Commission 
failed to weigh the question of prejudice or explain 
its reason for preferring Florida-Georgia, we think 
the discussion in the previous section of our brief 
amply disposes of this argument. The fact is that 
the Commission discussed at some length what it re- 
garded as the disadvantages of the joint interim pro- 
posals submitted by the other applicants. Since 
Florida-Georgia’s existing operation possessed none of 
these encumbrances, it was preferred. Obviously, this 
would not be the case if the construction of new 
facilities, the hiring of a staff and the inception of a 
new service were involved. The danger of prejudice 
which the Court pointed to in Community would 


clearly pose a greater harm than the disadvantages 
inherent in a joint proposal. But where as here an 
existing situation is simply being maintained, no 
expenditures will be undertaken, and no eredit given 
for operation in the interim period, prejudice to the 
other parties is plainly avoided. 


% Although appellants argue that the Commission did not 
make sufficient findings, they do not seek remand to the Com- 
mission to make further findings. On the contrary, in asking 
the Court to order an interim operation including them, they 
assume that the public interest requires some form of continu- 
ing operation on Channel 12. 
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CONCLUSION 


For the foregoing reasons, the Commission’s action 


should be affirmed. 
Respectfully submitted. 


Henry GELLER, 
General Counsel, 


Joun H. Conn, 
Associate General Counsel, 


Epwarp J. KUHLMANN, 
Counsel, 
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STATEMENT OF QUESTIONS PRESENTED 
The issues presented in this case were agreed upon by the par- 
ties in this case and set forth in a prehearing stipulation approved 
by this Court on October 11, 1967. However, the New Horizons | 
Telecasting Company, Inc., Appellant in No. 21,257, has failed to | 
state the entire prehearing stipulation concerning the issues presented | | 
and Community First Corporation, Appellant in No. 21,253, has, in| 
its Statement of Questions Presented, added new material not con- 
tained in the stipulation approved by the Court. For the Court’s | 
convenience, the questions presented, as stated in the prehearing | 
stipulation, are set forth below. 
“1. The undersigned parties, by their counsel, agree 
and stipulate that the following issues are presented 
by the Notices of Appeal in the above-styled cases: 
Whether the Commission, in authorizing one of the 
applicants for Channel 12 in J acksonville, Florida (Flor- 
ida-Georgia Television Company, Inc.eto continue to 
operate a station on that channel during the compara- 
tive hearing, and in denying the competing applicants’ 
requests for interim authority, in which all applicants 
would have been entitled to participate equally in the 
operation of the station, has: 
(a) violated the Communications Act of 1934, the 
Rules and Regulations of the Commission, and the 
mandate of this Court in Jacksonville Broadcasting 
Corp. v. Federal Communications Commission, 121 
U.S. App. D.C. 69, 348 F.2d 75 (1965), cert. den 
382 U.S. 893 (1965); 
(b) abused its administrative discretion; and 
(c) prejudiced the outcome of the comparative hear- 
ing so as to deny Appellants the opportunity for a 
full, fair and truly comparative hearing. 


(ii) 


“2. Appellee and Intervenor, by stipulating and agree- 
ing to these issues, do not concede the correctness of 
any factual or legal premises which may be implicit in 
the formulation of the issues.” 


(iii) 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 

SUMMARY OF ARGUMENT. ........----0seeeeeecereeeeeeeeeeeees 7 
ARGUMENT: 


I Grant of Temporary Authority to Florida-Georgia to Con- 
tinue Its Long Standing Operation of WFGA-TV During the 
Comparative Hearing Was a Reasonable Exercise of ‘the Dis- 
cretion Granted by This Court to the Commission 11 


A. Maintenance of the Status Quo During the Hearing 
Cannot Prejudice the Other Applicants 12 
B. The Holding of the Community Case Is Inconsistent 
With Any Interim Operation Requiring the Construc- 
tion of a New Second Facility in Jacksonville on Chan- 


The Commission Correctly Found That Joint Interim 
Operations Are “Inherently Undesirable” Expedients 

for Situations in Which There Is No Fully Qualified 

Existing Operator Capable of Maintaining a Needed 
Broadcast Service During a Hearing.........------+-+-- 15 


Grant of Temporary Operating Authority to a Joint 
Entity Composed of the Antagonistic Applicants in 
This Proceeding Would Seriously Prejudice Florida- 
Georgia’s Right to a Fair Hearing 
E. Appellants’ Reliance Upon the Oak Knoll, Pike-Mo, 
and Folkways Cases Is Misplaced 
The Appellants’ Contention That the Commission’s Grant of 
Temporary Authority to Florida-Georgia Was Not Supported 
by Adequate Findings of Fact Is Not Properly Before the 
Court. In Any Event, the Argument Is Without Substance 
Il Florida-Georgia Would Be Entitled to a Hearing Before Being 
Deprived of Its Present Operating Authorization 


CONCLUSION 


(iv) 


TABLE OF AUTHORITIES 


COURT DECISIONS: 


Beloit Broadcasters, Inc. v. Federal Communications Commission, 
__US. App. D.C. __, 365 F.2d 962 (1966) 


Harold S. Cohn, Sr. v. Federal Communications Commission, Case No. 
21,255, Order Issued October 4, 1967 


Community Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753 (1960) 7, 11, 12, 14 


Folkways Broadcasting Company, Inc. v. Federal Communications Com- 
mission, _U.S. App. D.C. __, 375 F.2d 299 (1967) 


Folkways Broadcasting Company, Inc. v. Federal Communications Com- 
mission, _U.S. App. D.C. __, 379 F.2d 447 (1967), 


Jacksonville Broadcasting Corporation v. Federal Communications Com- 
mission, 121 U.S.App.D.C. 69, 348 F.2d 75 (1965), cert. den. 382 
U.S. 893 (1965) i, 2, 11, 22, 25 


Music Broadcasting Company v. Federal Communications Commission, 
95 US. App. D.C. 12, 217 F.2d 339 (1954). 


Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 209. 
F.2d 286 (1953) 


R. A. Holman & Co. v. Securities and Exchange Commission, 112 U.S. 
App. D.C. 43, 299 F.2d 127 (1962) 


Standard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 
177 F.2d 18 (1949) 


DECISIONS OF FEDERAL 
COMMUNICATIONS COMMISSION: 


City of Jacksonville, 23 Pike & Fischer, RR. 682 (1963) 


Consolidated Nine, Inc., 9 F.C.C. 2d 246, 248, 10 Pike & Fischer, R.R. 
2d 1053 (1967) 


Florida-Georgia Television Company, Inc. (FCC 67R-491, released No- 
vember 24, 1967). 


Florida-Georgia Television Company, Inc. (FCC 67R-493, released No- 
vember 28, 1967). 


Music Broadcasting Co. (WGRD), 10 R.R. 20 (1953) 


(v) 


Orange Nine, Inc., 10 F.C.C. 2d 106, 111 (1967) 
Pike-Mo Broadcasting Co., 6 Pike & Fischer, R.R.2d 581 (1965)... .9, 20, 21, 22 


Syracuse Television, Inc., 5 F.C.C. 2d 401, 8 Pike & Fischer, R.R. 2d 
939 (1966) 


WIBC, Inc., 17 Pike & Fischer, R. R. 948 (1958) | 
Wometco Enterprises, Inc., 10 Pike & Fischer, R.R. 2d 807 (1967)........- 4 
Zenith Radio Corporation, 9 Pike & Fischer, R. R. 555 (1953) 


STATUTE: 
Communications Act of 1934, as amended, 47 U.S.C. 151, et seq.: 
Section 3(bb) 
Section 307(b). 
Section 312 
Section 316 
Section 405 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION: 


47 C-F.R. Section 1.592(b). .......- 2. eee ee eee eee cece cece eeeeee 


In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,253 


COMMUNITY FIRST CORPORATION, 
Appellant, 


V. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
FLORIDA-GEORGIA TELEVISION COMPANY, INC., 
Intervenor. 


No. 21,257 


THE NEW HORIZONS TELECASTING COMPANY, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
FLORIDA-GEORGIA TELEVISION COMPANY, INC., 
Intervenor. 
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OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Florida-Georgia Television Company, Inc. (Florida-Georgia) orig- 
inally applied for a construction permit on Channel 12 in J acksonville 
in 1952. It received the construction permit for this channel in 1956 


after a long comparative hearing. It built promptly. It has been op- 
erating station WFGA-TV on Channel 12 since September 1, 1957. 
Its license was renewed two times, most recently in 1964. Its quali- 
fications were meticulously scrutinized in the Channel 12 ex parte 
proceeding, which lasted three years. It was found fully qualified 
and innocent of any wrongdoing by two Hearing Examiners and a 
unanimous Commission. That finding was affirmed by this Court.’ 
(R. 84-85.) 


However, the Court held that “extra-judicial representations 
and influences” required that the 1956 grant “and its progeny” be 
invalidated. Jacksonville Broadcasting Corporation v. Federal Com- 
munications Commission, supra. The Commission was ordered to 
begin a new proceeding for Channel 12, in which Florida-Georgia 
was qualified to be an applicant. The Court also held that “author- 
ity for continued operation may be granted by the Commission in 
its discretion pending such further proceeding.” Jd. at 81. 


On October 25, 1965, the Supreme Court denied Florida-Geor- 
gia’s petition for certiorari (382 U.S. 893). On the following day, 
Florida-Georgia formally requested that the Commission grant it 
authority for the continued operation of WFGA-TV pending the 
final outcome of the further Channel 12 proceedings ordered by 
the Court (R. 1).2, On November 17, 1965, the Commission adopted, 
and on November 19 released, an order (R. 3-4) authorizing Florida- 
Georgia to continue to operate WFGA-TV until further order of the 
Commission, the authorization conditioned to “be without prejudice 
to, and constitute no preference in, any aspect of any proceeding to 


City of Jacksonville, 23 Pike and Fischer, R.R. 682 (1963); Jackson- 
ville Broadcasting Corporation v. Federal Communications Commission, 121 
US. App. D.C. 69, 348 F.2d 75 (1965). 


?Thus Appellant Community First’s contention (p. 7) is wrong that “[a]t 
no time has Florida-Georgia applied for interim authority to operate on Chan- 
nel 12 pending the outcome of the new comparative hearing.” 


be held with respect to Channel 12 in Jacksonville, Florida” (R. 4). | 
In the same order, the Commission provided for the filing of new ap- 
plications for Channel 12 no later than March 1, 1966. Florida-Geor- 
gia was granted permission to bring its 1952 application up to date in 
lieu of filing a new application (R. 4). No appeal or petition for re- 
consideration was filed from that order. 


Three new applications for Channel 12 were filed on or before | 
the March 1 cutoff date, and Florida-Georgia timely amended its orig- 
inal proposal which had been filed in 1952 (R. 694, 878, 1110, and 
563). Two of the three new applicants, Community First Corporation 
(Community First) and Florida Gateway Television Company, also. 
filed individual requests to operate on Channel 12 on an interim 
basis pending the outcome of the comparative hearing (R. 5-25, 60- 
64). The third new applicant, The New Horizons Telecasting Com- 
pany, Inc. (New Horizons) did not file a request for interim authority 
but, on March 1, 1966, submitted a letter stating that it was willing 
to participate “in the offer to conduct such operation as proposed by 
Community First . . . under conditions to be negotiated among the 
qualified applicants” (R. 72). 


There. followed an extensive exchange of pleadings between 
Florida-Georgia and the other applicants concerning the interim op- 
eration question. (R. 74-190.) An additional pre-designation peti- 
tion against Florida-Georgia was subsequently filed by Mr. Harold'S. 
Cohn, Sr., a dissident stockholder, and, on November 1, 1966, still 
another petition bearing upon the pending Florida-Georgia applica- 
tion was filed by Antwin Theatres, Inc. Each of the latter petitions 
was ultimately rejected by the Commission.? 


| 
| 
Mr. Cohn’s petition was dismissed by the Commission at the time the} 
Jacksonville applications were designated for hearing (R. 197-A) and Mr. Cohn’s 
petition for review of that action was subsquently dismissed by this Court. 
Harold S. Cohn, Sr. v. Federal Communications Commission, Case No. 21255, 
[continued on p; 4] 


On July 5, 1967, the Commission adopted a Memorandum 
Opinion and Order designating the pending Jacksonville proposals 
for hearing (R. 197-A - 197-G). In that order, the Commission found 
that Florida-Georgia was fully qualified to construct, own and oper- 
ate its proposed television broadcast station. The only hearing issue 
specified by the Commission which pertained in any way to Florida- 
Georgia was the general issue calling for an overall comparison as 
among the applicants. Specific hearing issues were designated, how- 
ever, to determine whether each of the three new applicants was 
financially qualified to construct and operate its proposed station, 
and additional issues pertaining to New Horizons directed that in- 
quiry be made concerning that applicant’s proposed commercial 
practices and the possibility that its proposed tower height and loca- 
tion would constitute a menace to air navigation. Subsequently, on 
November 28, 1967, the Commission’s Review Board enlarged the 
scope of the potentially disqualifying financial issues pertaining to 
the three new applicants to require a determination as to the basis 
for each applicant’s estimate of programming costs and to determine 
whether those estimates were reasonable in light of those applicants’ 


[continued from p. 3] 


Order issued October 4, 1967. The Antwin petition, which was based solely 
upon a civil anti-trust action filed by Antwin against one of Florida-Georgia’s 
stockholders, among others, was denied by the Commission in an order re- 
leased August 1, 1967. Wometco Enterprises, Inc., 10 Pike and Fischer, R.R.2d 
807 (1967). Subsequently, the Commission’s Review Board granted Antwin 
leave to intervene in the Jacksonville comparative hearing but denied Antwin’s 
request that a disqualifying issue be added, based upon Antwin’s anti-trust ac- 
tion. Florida-Georgia Television Company, Inc. (FCC 67R-491, released No- 
vember 24, 1967)’ The Board did hold that Antwin might adduce evidence 
concerning its charges under the standard comparative issue. Florida-Georgia 
has filed a petition asking the Commission to review and reverse the Review 
Board’s holdings, both as to Antwin’s right to intervene and as to the scope 
of evidence permitted under the comparative issue. That petition is now pend- 
ing. 


program proposals.* Florida-Georgia Television Company, Inc. (FEC 
67R-493, released November 28, 1967). 


The Commission adopted a second Memorandum Opinion a 
Order on July 5, 1967, continuing Florida-Georgia’s authority to 
operate WFGA-TV subject to the same conditions specified in the | 
prior order of November 17, 1965 (R. 191-197). At the same time, 
the Commission denied the two requests for interim operation which 
had been filed by new applicants for the Jacksonville channel. Al 
though the proposals had been filed by the applicants individually 
and differed somewhat, the Commission stated that it would treat, 
them as if they had been jointly made in light of the applicants’ an- 
nounced intentions of consolidating their proposals if either or both 
should be granted. The Commission concluded that a joint opera- 
tion as proposed by the new applicants would have the “serious 
drawbacks of requiring a substantial investment in new facilities and 
the bringing together of a management group consisting of adversary 
parties.” The Commission stated (R. 195-196): 

“Joint operation by conflicting parties to a hearing is 
inherently undesirable because it is not conducive to 
satisfactory long range planning, leaves responsibility 
in doubt, and does not provide a sound basis for in- 
centive to make efforts to serve the community needs. 
Our experience with joint interim operations indicates 
that this arrangement may serve to delay the outcome 
of the comparative hearing, and that it provides poorer 
management than station operation under the control 
of one party. An interim authorization is primarily 
useful when there is no existing service, or where an 
existing licensee has been disqualified. In light of these 


4Thus, contrary to appellant Community First’s contention (p. 19), the 
Commission has found Florida-Georgia to be the only applicant which has fully 
established its qualifications to be a licensee without being required to Prove 
in a hearing that it is not disqualified. 


considerations, we are faced with the choice of continu- 
ing an existing service or using the extraordinary remedy 
of making a conditional grant under Section 1.592(b) 
of the Rules. We are of the view that the public inter- 
est lies in continuing the existing service of Florida- 
Georgia, pursuant to our Order released November 19, 
1965, subject to appropriate conditions to protect the 
rights of the parties.” 


On August 21, 1967, these appeals were taken from the Commis- 
sion’s order and on September 11, 1967, the New Horizons Telecast- 
ing Company, Inc., appellant in No. 21,257, requested that this Court 
stay commencement of the comparative hearing before the FCC pend- 
ing determination of these appeals. On October 5, 1967, this Court 
denied the petition for stay. 


On November 17, 1967, the applicants exchanged exhibits per- 
taining to their direct cases in the comparative hearing. A further 
exchange of exhibits, made necessary by the enlargement of the finan- 


cial issues concerning the three new applicants and by the addi- 
tion of Antwin Theatres, Inc. as a party to the hearing, is scheduled 
for January 15, 1968. The hearing itself is to begin on February 5, 
1968. 


SUMMARY OF ARGUMENT 


1. The Commission’s decision to maintain the status quo in Jack-' 
sonville during the new comparative hearing for Channel 12 was a | 
reasonable exercise of the discretion granted by this Court. The 
grant was also consistent with a line of prior cases in which both 
the Commission and the Court have sought to avoid the harsh result | 
which would occur if an existing qualified operator were displaced : 
pending a comparative hearing. The Commission’s action was wholly’ 
consistent with the holding of the Community case since mainte- 
nance of the status quo will result in no prejudice to any applicant 
in the comparative proceeding. However, a grant of interim author- 
ity to any party other than Florida-Georgia would seriously preju- 
dice Florida-Georgia’s right to a fair hearing and would create a sub- 
stantial risk that the quality of television service now available in | 
Jacksonville would be adversely affected. 


The new applicants in this proceeding will not be prejudiced by 
the Commission’s action. Florida-Georgia’s television station was 
built many years ago and no new investment is required on its part. 
Moreover, Florida-Georgia has been expressly precluded from pre- | 
senting any evidence in the comparative proceeding concerning the, 
operation of station WEGA-TV subsequent to November 17, 1965, 
Florida-Georgia has offered no such evidence and will not do so.; 
There will, therefore, be no evidence in the record upon which the 
comparative case will be decided which will in any way reflect the 
Channel 12 interim operation. 

Construction of a duplicate interim facility, as proposed by) 
the appellants, would be inconsistent with the holding of the Com- 
munity case. It would mean that a new investment of at least 


5 Community Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753 (1960). 


$2,000,000 would have to be undertaken by the new applicants 
and that, at the close of the comparative hearing, one or the other 
of the two Channel 12 facilities in Jacksonville would have to be 
sold to a scrap dealer. 


The Commission correctly held that joint interim operations 
are “inherently undesirable” expedients, to be used only when there 
is no existing qualified operator capable of maintaining service. That 
is not the case here since Florida-Georgia has been found by the Com- 
mission to be fully qualified and, indeed, is the only applicant not 
faced with a disqualifying hearing issue in the comparative proceed- 
ing. Where there is such a qualified existing operator available, it 
can best be counted on to provide a stable and responsible televi- 
sion service. A joint interim operation, on the other hand, is most 
likely to be characterized by the opposite qualities: instability, lack 
of central responsibility, and a concerted effort to maximize profits 
at the expense of public service programming. 


If a joint interim operation were to be authorized, and the joint 
operating entity used Florida-Georgia’s facilities and staff — as the ap- 
pellants have proposed to do here — Florida-Georgia’s hearing rights 
would be seriously prejudiced. Florida-Georgia’s case in the compara- 
tive hearing has been prepared in large part by the existing WFGA-TV 
staff — five of whom are Florida-Georgia stockholders — and this will 
continue to be true as the hearing progresses. If Florida-Georgia’s 
staff and records were transferred to a joint entity controlled by its 
opponents in the comparative hearing, Florida-Georgia’s ability to 
present its case would be seriously damaged. On the other hand, if 
a joint interim operator discharged the key members of the existing 
staff, this would not only cause severe hardship to Florida-Georgia 
and the staff members affected, but would in all likelihood result 
in a decline in the quality of service provided over Channel 12. It 
would be most difficult for an interim operator to obtain high qual- 


ity replacement personnel who would be willing to occupy responsi- 
ble staff positions on what was to be, by definition, only a short- 
term basis. 


The appellants’ reliance on the Oak Knoll, Pike-Mo, and Folk- 
ways cases® is unjustified. Oak Knoll and Pike-Mo involved joint: 
interim operations authorized where prior station operators had 
been found to be disqualified. Folkways dealt with an interim opera- 
tion authorized for a new standard broadcast station which had not 
been relied upon by the public for any substantial period in the past, | 
and where the basic character qualifications of the interim operator 
were in question. If Oak Knoll and Pike-Mo do have any bearing here, 
it is because they affirm the Commission’s doctrine that it will do | 
what it can to maintain the status quo during a hearing to decide | 
the future ownership of an existing station. The only way to do 
that here is to continue the present operation of WFGA-TV during; 
the hearing. 


2. The appellants’ argument that the Commission’s grant of | 
interim authority to Florida-Georgia was not supported by proper 
findings is not a contention properly before this Court. The ques-| 
tion is not within the stipulated questions presented; it was not 
raised in the notices of appeal; and it was not presented to the Com-. 
mission through petitions for reconsideration. No party has ever 
claimed before the Commission, as the appellants appear to do now, 
that there may not be a need for any Channel 12 interim operation 
at all. In any event, the argument is without substance. The Com- 


6 Qak Knoll Broadcasting Corporation, 2 Pike & Fischer, R.R. 2d 1011 
(1964); Pike-Mo Broadcasters Co., 6 Pike & Fischer, R. R. 2d 581 (1965), 
affirmed sub nom Beloit Broadcasters, Inc. v. Federal Communications Com- 
mission, __U.S. App. D.C. __, 365 F.2d 962 (1966); and Folkways Broad- 
casting Co., Inc. v. Federal Communications Commission, __U.S. App. D.C. 
__, 379 F.2d 447 (1967). 
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mission clearly set forth the reasons underlying its decision that the 


public interest would best be served by a maintenance of the status 
quo. 


However, in the unlikely event that the Commission’s reasons 
are not accepted by the Court, it would be necessary to remand the 
case for consideration of a number of matters not yet presented to 
the Commission. These matters would include, for example, evidence 
concerning the public need for continuation of the present Channel 
12 operation and evidence concerning the patent defects in the appel- 
lants’ proposal for a joint interim operation. 


3. Florida-Georgia would, in any event, be entitled to a hearing 
before being deprived of its present business. The Commission’s orig- 
inal interim authorization to Florida-Georgia of November 17, 1965, 
(granted more than thirty days prior to the filing of any other request 
for interim authority), was a “license” within the meaning of Section 


3(bb) of the Communications Act. A hearing would be required be- 
fore there could be revocation under Section 312 of the Act or modi- 
fication of that license under Section 316. A hearing would also be 
required by basic considerations of fairness and due process. Stand- 
ard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 177 
F.2d 18 (1949). 
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ARGUMENT 
I 


Grant of Temporary Authority to Florida-Georgia To 
Continue Its Long Standing Operation of WFGA-TV 
During the Comparative Hearing Was a Reasonable 
Exercise of the Discretion Granted by This Court to 
the Commission. 
In directing the Commission to reopen Channel 12 in Jacksonville 
for competing applications, this Court stated that “authority for! 
continued operation may be granted by the Commission in its dis- 
cretion pending such further proceedings.”” The Commission de- 
termined that the public interest would best be served by a main- 
tenance of the status quo in Jacksonville during the new compara- 
tive hearing. This decision was based on two significant facts: first, 
that continuation of Florida-Georgia’s existing operation would re- 
quire no significant new investment by any party to the compara- | 
tive hearing and, second, that continuation of an interim operation 
by an existing operator whose basic qualifications had been estab- 
lished could be expected to provide better service to the public than 


a temporary operation managed jointly by four antagonistic parties. 
The Commission’s decision followed a consistent line of prior 


cases in which both the Commission and this Court have recognized 
the harshness of displacing an existing qualified operator pending | 
the outcome of a proceeding. See Zenith Radio Corporation, 9 Pike 
& Fischer, R.R. 555 (1953); Peoples Broadcasting Co. v. United, 
States, 93 U.S. App. D.C. 78, 209 F.2d 286 (1953); and WIBC, 
Inc., 17 Pike & Fischer, R.R. 948 (1958). Indeed, the Commu- 
nity case principally relied on by the appellants, also supports op- 


‘Jacksonville Broadcasting, supra, 121 U.S. App. D.C. at 75 (1965). 


3 Community Broadcasting Co. v. Federal Communications Commtssio, 
107 U.S. App. D.C. 95, 274 F.2d 753 (1960). 
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eration by Florida-Georgia rather than a joint interim operation. 
Community held that the Commission should when possible avoid 
changing the status quo by making an interim grant which would 
tend to prejudice the outcome of a comparative hearing proceed- 
ing. It held that $250,000 of new construction for an interim 
plant which might have to be sold at distress prices would tend to 
prejudice the case. Here, the status quo since 1957 has been that 
Florida-Georgia has operated the station. That fact cannot be 
changed. As we Shall show, there will not be prejudice from con- 
tinued operation by Florida-Georgia during this hearing but, to the 
contrary, there would be serious prejudice to a fair hearing and 
Florida-Georgia’s hearing rights if a joint interim operation were to 
be authorized. Moreover, operation of WFGA-TV on a joint basis 
would entail a substantial risk that the quality of the station’s exist- 
ing service would be adversely affected. 


A. Maintenance of the Status Quo During the Hearing 
Cannot Prejudice the Other Applicants. 


Since November 17, 1965, Florida-Georgia has operated WFGA- 
TV under authorizations made expressly subject to the following 
conditions: 


“That this authorization shall be without prejudice to, 
and constitute no preference in, any aspect of any pro- 
ceeding to be held with respect to Channel 12, in Jack- 
sonville, Florida.” 

The Commission has made it clear in the companion Orlando case 
that this condition precludes the introduction or receipt of any evi- 
dence under the comparative issue relating to Florida-Georgia’s op- 
eration of WFGA-TV after November 17, 1965. See Consolidated 
Nine, Inc., 9 F.C.C. 2d 246, 248, 10 Pike & Fischer, R.R. 2d 1053, 
1055 (1967). 
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| 
The condition imposed by the Commission on Florida-Georgia 
is not an empty one. Florida-Georgia has thus far exchanged approx- 
imately 1,000 pages of proposed written exhibits in the comparative 
hearing. Most of these hearing exhibits relate to the broadcast record 
of WEGA-TV compiled between September, 1957, and November 17, 
1965. There has been no ruling as yet on the admissibility of this evi 
dence, but Florida-Georgia has not even offered evidence related in 
any way to the operation of WFGA- TV Ssubsequens to November 17, 
1965, and it intends to offer no such evidence.” Unless the assumnp- 
tion is made that the Commission will decide this case on some basis 
other than the record before it, the condition under which Florida- 
Georgia’s temporary operating authority has been continued plainly 
serves to insure that there will be no prejudice to the other applicants 


in the case. | 


It is also most significant that Florida-Georgia’s continued opera- 
tion of WFGA-TV requires no new station construction. Florida-Geor- 
gia made its investment in WFGA-TV’s physical facilities many years 
ago. It may or may not lose a substantial portion of that investment 
and its entire business, depending upon the outcome of the compara- 
tive hearing, but this would be true whether or not a joint interim op- 


eration were to be authorized by the Commission. | 
| 
| 
| 
| 


4 Florida-Georgia would present evidence relating to the period subsequent 
to November 17, 1965, only in response to questions pertaining to the later 
time period, to the extent they are opened up by the other applicants or by 
further order of the Commission. 


B. The Holding of the Community Case Is Inconsistent With 
Any Interim Operation Requiring the Construction of a 
New Second Facility in Jacksonville on Channel 12. 


Appellant Community First filed a proposal for temporary op- 
erating authority contemplating “the construction on a ‘crash basis’ 
of the facility proposed by Community First Corporation in its per- 
manent application.” (R. 15.) The amount of money required for 
construction of a second transmitting facility for Channel 12 in Jack- 
sonville would have been extremely large. Community First’s own 
application estimated the amount required at 1.6 million dollars. 
(R. 704.) In fact, it seems clear that the cost would be substantially 
higher. The cost of the existing WFGA-TV facilities was in excess of 
2.25 million. (R. 97.) Even this cost was substantially below the pres- 
ent day replacement costs of the facility, which was built in 1957. 
And, this figure does not include a number of substantial and neces- 


sary starting costs, such as film product. It is clear, therefore, that 
the cost of constructing a duplicative facility for a joint interim op- 
eration would substantially exceed two million dollars. 


In Community, the danger of prejudice perceived by the Court 
resulted from a potential forced sale of a $250,000 facility built by 
the interim operator. Here, even accepting as reasonable the mini- 
mum capital expenditure estimate given by Community First for con- 
struction of a second facility on a “‘crash” basis, the potential forced 
sale loss would be'more than six times as great as in the Community 
case. If a second Channel 12 facility were constructed, the danger of 
prejudice would not be merely potential, as it was in Community. It 
would be a certainty, because a forced sale of one or the other two 
Channel 12 facilities would be a certainty. Moreover, the forced 
sale would not be to a potential user of the facility, as it was in 
Community, but rather to a scrap dealer. 
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C. The Commission Correctly Found That Joint Interim Opera- 
tions Are “Inherently Undesirable” Expedients for Situa- 
tions in Which There Is No Fully Qualified Existing Operator 
Capable of Maintaining a Needed Broadcast Service During 
a Hearing. | 

Florida-Georgia was initially found qualified to own and operate 
WEGA-TV in 1956. It was found qualified by the Commission in 
connection with WFGA-TV’s 1958 license renewal and its basic | 
qualifications were again affirmed by two Hearing Examiners and a 
unanimous Commission in the three-year ex parte proceeding. Most 
recently, in the order designating for hearing the four competing 
Jacksonville applications, Florida-Georgia was once again found fully 
qualified to construct, own and operate a Channel 12 station in Jack- 
sonville (R. 197-D). Florida-Georgia is the only one of the four appli- 
cants in this case to have been found fully qualified thus far and, in- 
deed, the only one of the applicants not faced with a disqualifying is- 
sue in the comparative hearing. 

In its opinion of July 21, the Commission stated that a jomt ine 
terim authorization is “primarily useful when there is no existing 
service, or where an existing licensee has been disqualified.” That 
is not the case here, for there is an existing service being provided 
by a fully qualified operator. Moreover, the Commission pointed 
out that although a joint operation by conflicting parties to a hear- 
ing may sometimes be better than no operation at all, it is “Gnher- 
ently undesirable” because it requires the bringing together of a 
management group consisting of adverse parties, “leaves responsibil- 
ity in doubt, and does not provide a sound basis for incentive to 
make efforts to serve the community needs.”/? : 


10The Commission also stated that joint operation “is not conducive to 
satisfactory long-range planning.” Each of the appellants (Community First, p. 
22: New Horizons, p. 22) purports to find sinister overtones in the quoted 


[continued on p, 16] 
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This conclusion was plainly reasonable. When a station is run 
by a joint operator made up of competing applicants, no one party 
bears ultimate responsibility for the station’s operation and there is 
thus no incentive to provide a broadcast service above the bare min- 
imum necessary to’ avoid disciplinary action by the Commission. It 
is virtually impossible for a station so managed to develop a coher- 
ent and responsible point of view concerning pressing community 
problems and there is certainly no incentive for the station to pro- 
vide expensive local news coverage or special documentary programs 
dealing with such problems. To the contrary, the major incentive 
for a joint interim operator is to spend as little money as possible 
and to maximize profits, thus covering at least the hearing costs of 
the individual parties and, perhaps, providing something more be- 
sides. The Commission’s concern with these inherent problems of 
joint interim operations was well justified and was based not upon 
speculation but on recent unhappy experience. See Syracuse Televi- 


sion, Inc., 5 F.C.C. 2d 401, 8 Pike & Fischer, R.R. 2d 939 (1966). In 
this very case, the frantic efforts of appellant New Horizons to avoid 
having to proceed with the comparative hearing unless it could first 
be guaranteed a share of the profits of the interim operation has 
provided still further inferential support for the Commission’s con- 


[continued from p. 15] 


phrase, and each argues that it reflects a prejudgment by the Commission 
that Florida-Georgia is to continue indefinitely as the licensee of WFGA-TV. 
But the Commission's statement indicated no such prejudgment. Rather, the 
Commission intended simply to recognize the plain fact that any broadcast sta- 
tion which has operated for a substantial period of time should, if properly 
managed, be operating in accordance with the long-range plans of the station’s 
owner. Certainly this has been true with respect to Florida-Georgia’s opera- 
tion of WFGA-TV. An abrupt shift of station ownership to a new and interim 
operator — and particularly to a joint interim operator which by definition can- 
not make long range plans — is not conducive to stable station operation in ac- 
cordance with existing long-range plans. Whichever applicant prevails in the 
comparative proceeding will, of course, establish its own long range plans. 
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cern. See New Horizons’ “Petition for Stay,” p. 6-7, filed with the 
Court in this case.!? | 


It is significant that the other applicants have never attempted 
to support their bare claim (R. 185) that the public would be better 
served by a joint interim operation than by a continuation of Flor- 
ida-Georgia’s existing service during the period this hearing is under- 
way. Indeed, except to argue that it should be ignored (R. 185), 
the other applicants never challenged Florida-Georgia’s showing before 
the Commission (R. 104-108, 111-177) that the service being Pro 
vided by WFGA-TV was a distinguished one. 

D. Grant of Temporary Operating Authority to a Joint Entity 

Composed of the Antagonistic Applicants in This Proceeding 


Would Seriously Prejudice Florida-Georgia’s Rights to a Fair 
Hearing. 


Five persons who are officers, stockholders, and directors of 
Florida-Georgia hold key staff positions at WFGA-TV. (R. 569.) 
These persons include Florida-Georgia’s President, as well as WFGA- 
TV’s General Manager, Station Manager, News and Public Affairs | 
Director, and Director of Public Service Programming. All five of | 
these persons work at the station full-time. Four of them have. 
served in their present capacities since WFGA-TV went on the air in 
1957. The fifth, Florida-Georgia’s President, has worked at the sta- 
tion full-time since 1962. Several other key WFGA-TV staff mem- 
bers are also long-term employees who have participated significant- 
ly in the development of the policies and practices of WFGA-TV. | 

The appellants have stated to the Commission (R. 184) that 
“insofar as present staff members might otherwise be available, it | 
would be expected that the joint interim operator would accord 


1] and see New Horizons’ brief, p. 17. 
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them an opportunity for employment.” But Florida-Georgia’s abil- 
ity to prosecute its case in the comparative hearing would be seri- 
ously prejudiced by the transfer of its personnel to an interim en- 
tity controlled by Florida-Georgia’s adversaries. An important part 
of the case Florida-Georgia will seek to present in the comparative 
hearing will be the record of its performance during the eight-year 
period between September 1, 1957, and November 17, 1965./2 
Florida-Georgia’s staff participated in that performance and the 
station’s records reflect it. A substantial amount of Florida-Geor- 
gia’s case to date has thus been prepared with the assistance of WFGA- 
TV’s staff (including staff members who are stockholder and others 
who are not), and this will continue to be true throughout the balance 
of the hearing. If the status quo is not maintained and if Florida- 
Georgia’s staff is taken over by a joint interim operator, Florida- 
Georgia would no longer have control over the services of its staff 
and would not be able to consult freely with them. It is impossi- 
ble to believe that the new applicants would not take advantage of 
this situation to gain insights into Florida-Georgia’s case. Even if 
neither the new applicants nor the employees intended it, such in- 
formation would almost necessarily be transmitted in the normal 
course of day-to-day conversation. 


To require the long-term employees of Florida-Georgia to serve 
four masters would place them in an intolerable position. This is 
particularly true under the circumstances of this case, for a number 
of WFGA-TV’s employees would be forced to work for a corporate 
entity controlled by parties whose announced plans are to replace 


72 as noted previously, the Commission has not yet ruled as to the admis- 
sibility of this evidence. Indeed, in the companion Orlando case, the Review 
Board has expressly held that such a ruling is for the Examiner in the first in- 
stance. Orange Nine, Inc., 10 F.C.C. 2d 106, 111 (1967). 
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them/? Wholly apart from the prejudice to Florida-Georgia de-| 
scribed above, a situation of this sort would necessarily have a serious 
adverse impact on employee morale and could only impair the func-' 
tioning of station WFGA-TV during the interim period. 
It would, of course, be possible for an interim operator to dis: 
charge all of Florida-Georgia’s key employees. But this would not: 
only work an extreme hardship on the employees themselves — sev; 
eral of whom have held no other job since WFGA-TV went on the 
air in 1957 — but would probably result in the dispersal of employ- 
ees who are not stockholders of the corporation and their subsequent 
unavailability to Florida-Georgia if it does prevail in the compara- 
tive hearing. This would result in a serious loss to both Floridat 
Georgia and the Jacksonville community. In addition, Florida-Geor- 
gia’s stockholder-employees would be forced to find interim jobs for 
the duration of this hearing — possibly outside the Jacksonville com- 
munity — or they would have to be supported by the Corporation. 
This is not a situation faced by the new applicants in this hearing.' 
As shown by their proposed hearing exhibits, virtually all of the new 
applicants’ proposed stockholder-employees are now occupied with 
other jobs which they propose to relinquish only if the applicant 
with which each individual is associated is successful. 


= | 

Moreover, an attempt to replace the key staff employees of | 
WEGA-TV by an interim operator would substantially impair the | 
service provided by the station to the public. It would be neces- 
sary for the interim operator to fill key staff positions with employ- 
ees who would be willing to accept jobs which, by definition, had no 
future. Under such circumstances, there would be small likelihood 
that high caliber key staff members could be obtained to replace 
| 

| 

13 Bach of the appellants has proposed, in hearing exhibits recently ex- | 
changed, to place its own stockholders in station positions now occupied by, 
a number of key WFGA-TV employees — some of whom are stockholders of 
Florida-Georgia and some of whom are not. 
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the Florida-Georgia personnel cast adrift, and the quality of ser- 
vice provided by the station would inevitably decline. 


E. Appellants’ Reliance Upon the Oak Knoll, Pike-Mo, and 
Folkways Cases Is Misplaced. 


We believe that the discussion above demonstrates clearly that 
the Commission’s decision was entirely consistent with the Commun- 
ity case, supra. Appellants also rely, however, on three other cases in- 
volving grants of interim operating authority: Oak Knoll Broadcasting 
Corporation, 2 Pike & Fischer, R.R. 2d 1011 (1964); Pike-Mo Broad- 
casting Co., 6 Pike & Fischer, R.R. 2d 581 (1965), affirmed sub nom 
Beloit Broadcasters, Inc. v. Federal Communications Commission, __ 
US. App. D.C. __|, 365 F.2d 962 (1966); and Folkways Broadcasting 
Co., Inc. v. Federal Communications Commission, __US. App. D.C. 
_, 379 F.2d 447 (1967). But each of these cases involved factual sit- 
uations substantially dissimilar to that present here. 


The basic difference between this case and the Oak Knoll and 
Pike-Mo cases, supra, is that each of the latter cases arose only be- 
cause the prior operator of the facilities had been deprived of its 
license after a full hearing in which it was found to be disqualified. 
Oak Knoll and Pike-Mo stand for the proposition that the Commis- 
sion will insofar as possible maintain the status quo by keeping fa- 
cilities on the air'even if their prior licensees have been disqualified. 
Here the only appropriate way to maintain the status quo was to 
leave the present operating authorization to Florida-Georgia undis- 
turbed. 


There are two additional aspects of the Commission’s deter- 
mination in both the Oak Knoll and Pike-Mo cases which we believe 
point toward retaining the present authorization for Florida-Georgia 
rather than in the direction contended for by the appellants. First, in 
each case the Commission rejected arguments that permitting interim 
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operation in accordance with the pre-existing licenses would prejudge 
a “307(b) issue” in each of those cases — ié., an issue to deter- 
mine whether the broadcast frequency involved should continue to 
be used at its present location or should be reassigned to a different 
community. In Pike-Mo, the Commission dealt with that question 


as follows: 


“With or without an interim operation, the question be- 
fore us in the regular proceeding is the same — ie, 
whether a broadcast frequency used for almost forty | 
years by a station in St. Louis should now be used at 
some other location or at all. Our resolution of this 
question will not be affected by a continuation of 
KWK’s long existing service for the comparatively brief 


period this hearing will take.” 6 R.R. 2d at 585. | 


In this case, the Court has stated that Florida-Georgia may com- | 
pete on an equal, but not a preferred, basis in the new hearing for 
Channel 12. We take this to mean that Florida-Georgia is to be 
given no special preference simply because it was once licensed | 
by the Commission. In any event, however, as in the Pike-Mo case, | 
the Commission’s resolution of this comparative proceeding will be | 
unprejudiced by the fact that Florida-Georgia, which has operated! 
WFGA-TV for more than ten years, continues to operate the sta- | 
tion for the relatively brief additional period the hearing will take! 


Second, in both Oak Knoll and Pike-Mo, the Commission was 
able to determine that there would be no substantial construction) 
costs for a new facility which would create prejudice under the | 
Community holding. In Oak Knoll, the interim operator was not. 
an applicant for a regular permit and leased the facilities from the 
former disqualified operator. In Pike-Mo, even if new facilities were 
to be built, they would have cost only $120,000, to be divided among 
at least seven and probably more applicants. The Commission held 
that “‘we do not regard the investment any one operator may make 
in the interim operation as significant, particularly when compared 
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with the large costs to the parties of prosecuting their applications 
for regular operation.” Jd. at 584. Here, costs of a new facility 
would be more than $2,000,000, to be divided four ways or less. 
Obviously, this is a far different situation from that in Pike-Mo./* 


The appellants’ reliance upon the Folkways case is similarly 
mistaken. In Folkways, this Court did order the Commission to re- 
scind a grant of interim operating authority during a hearing. But 
in that case the Commission had awarded interim authority to a par- 
ty whose application for a new AM station in Harriman, Tennessee, 
had first been granted but later set for hearing (at this Court’s order) 
because serious questions had been raised concerning (1) the basic 
character qualifications of the applicant and (2) whether the area in 
which the new station was licensed could support another station 
without a net loss of service to the public. Folkways Broadcasting 
Company, Inc. v.. Federal Communications Commission, __ U.S. 
App.D.C. __, 375 F.2d 299 (1967). In remanding the Folkways 
case to the Commission for a hearing, the Court made no statement 
similar to that in'the Jacksonville case, supra, authorizing continued 
operation of the facility in question during the hearing. 


The Folkways case thus involved at least three key elements 
not present here: (1) The facility involved was a new AM radio 


14 Moreover, based on WFGA-TV’s income plus depreciation, it is clear that 
the station’s earnings would not permit the parties to recoup nearly $2,000,000 
within the approximately two to three year period of the case, which would in- 
clude both construction and interim operation. WFGA-TV experienced losses 
prior to 1958. Between 1958 and the end of 1965, its after tax income aver- 
aged less than $190,000 per year and exceeded $200,000 in only two years, 
1961 and 1964. Its depreciation has never amounted to as much as $200,000 
in any one year, and has averaged only about $155,000. It took about one 
year to build WFGA-TV (R. 101). While we express no opinion as to the ex- 
tent a joint interim entity might increase profits by over-commercialization and 
downgrading of local service, we think it is clear that the public interest would 
be disserved thereby. 


23 


station. Not only was there no long-term reliance on the station 

by the public in the area, but one of the questions to be explored in | 

the hearing was whether the licensing of any additional station at all 
in the area would result in a net loss of service to the public. (2) 
The party granted interim authority was one against whom serious | 
character questions had been designated in the hearing. (3) And, 
unlike this case, the Commission had not in Folkways been author- 
ized by this Court to grant continued interim operating authority. 


Il 


The Appellants Contention That the Commission’s Grant 

of Temporary Authority to Florida-Georgia Was Not 

Supported by Adequate Findings of Fact Is Not Properly 

Before the Court. In Any Event, the Argument Is 

Without Substance. 

Both Community First (Brief, pp. 20-22) and New Horizons 
(Brief, pp. 19-23) argue that the Commission’s decision granting tem- 
porary authority to Florida-Georgia was not supported by adequate 
findings of fact. The short answer to this contention is that it is an 
argument plainly outside the issues in this case, as set forth in a stipu- 
lation among the parties approved by this Court on October 11, 
1967/5 Moreover, neither appellant sought reconsideration before 
the Commission under Section 405 of the Communications Act, as 
should have been done if the rationale of the Commission’s decision 
was thought to be unclear by the parties. For either or both of 
these reasons, the appellants’ argument concerning adequacy of the 
Commission’s findings should be rejected. 


Even if the appellants’ argument were to be considered on its) 
merits, it would have to be rejected. As we have shown in : Part L 


15 Nor was this argument stated as a point upon which the appellants i in 
tended to rely in their notices of appeal filed in this case. 
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of this brief, the Commission fully explained the reasons underly- 
ing its determination that the public interest would best be served 
by a maintenance of the status quo in Jacksonville during the new 
comparative hearing. 


Because the Commission found overriding public interest reasons 
to justify maintenance of the status quo, it was not necessary for it 
to undertake a detailed evaluation of the appellants’ proposal. In- 
deed, this was impossible, for the appellants, though requesting that 
a joint interim operation be authorized, never presented the Com- 
mission with a joint proposal. New Horizons, in fact, indicated only 
that it was willing to participate in a joint proposal “under conditions 
to be negotiated.” On the basis of all papers filed by the new appli- 
cants before the Commission, it would have been impossible to make 
any determination as to the program proposals, financing plans, or 
plans for disposition of profits of the not-yet-existing joint entity to 
which appellants would have had the Commission grant interim au- 
thority. 

Thus, if the Commission were not to be affirmed here, it would 
be necessary for the Court to remand the case so that, among other 
things, a detailed analysis of the appellants’ interim proposal could be 
made. By the same token, Florida-Georgia would have to be afforded 
an opportunity to present objections to specific aspects of the pro- 
posal — objections it has not had a chance to present thus far since 
no joint proposal has existed. For example, the manner in which 
any or all of the applicants propose to finance an interim operation 
is not at all clear. Community First was the only applicant which 
submitted a letter from a bank dealing specifically with the financ- 
ing of an interim television operation and even this letter was most 
indefinite as to the terms and conditions of the loan offer and pro- 
posed to lend an amount of money far less than required for con- 
struction of an interim station. (R. 25.) And although New Hori- 
zons submitted a rather indefinite letter (R. 970) from one of its 
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stockholders offering to provide funds or credit to support an in-' 
terim operation, it is not at all clear from the stockholder’s balance 
sheet (R. 992) that a sufficient amount of either could be provided.” 6! 


The appellants also argue that the Commission failed to make a 
finding that any interim operation at all is needed in Jacksonville dur- 
ing the pendency of the comparative hearing (Community First, p. 20; 
New Horizons, p. 19). But, again, this contention is not properly be-. 
fore the Court. Not only is it outside the stipulated issues in this case, 
but it was not even presented to the Commission. Indeed, not only | 
did the appellants fail to suggest, until now, that an interim operation 
in Jacksonville may not be needed, but their entire effort was to ob- | 
tain authorization of an interim television operation for Channel 12 | 
in which they could have a substantial, or entire, ownership interest. 
Their abrupt change of position comes with little grace at this point. | 


In any event, the necessity for continued operation of one of 
the commercial VHF television stations in Jacksonville during the 
comparative hearing has never been in doubt in this case. Unlike 
the Folkways case, supra, on which the appellants rely, the Court | 
here specifically authorized the Commission to grant temporary Op; 
erating authority for Channel 12. Jacksonville Broadcasting Corpora- 
tion v. Federal Communications Commission, supra. And, unlike the, 
Folkways case, a long existing television facility is involved here. | 
The need for continued operation in this case is far greater than 
was the need for the interim operation approved by the Commis- 
sion and this Court in Beloit Broadcasters, Inc. v. Federal Com- | 
munications Commission, supra, which involved an interim author- 
ization for continued operation of one of many standard broadcast 
stations in St. Louis, Missouri. | 


6 5 $2,000,000 bank loan commitment submitted by the third applicant, 
Florida Gateway Television Company, was specifically conditioned to require, 
that Florida Gateway be the “successful” applicant for the channel (R. 1159). 
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Since the need for continued operation of Channel 12 was never 
challenged before the Commission, Florida-Georgia did not find it 
necessary to present to the Commission any material bearing on 
this question. In the unlikely event that the Court feels that a re- 
mand to the Commission is necessary for further findings on this 
subject, however, Florida-Georgia is prepared to present an exten- 
sive showing which will demonstrate that there is a great public 
need for a continuation of the service WFGA-TV has been pro- 
viding in Jacksonville.” 


Il 


Florida-Georgia Would Be Entitled to a Hearing 
Before Being Deprived of Its Present 
Operating Authorization 

We believe that we have shown in Arguments I and II that 
the Commission’s order continuing Florida-Georgia’s interim oper- 
ating authority should be affirmed. However, even if the Court 
should reject this view, and should conclude that the case must 
be remanded to the Commission, the order of remand should rec- 
ognize the fact that Florida-Georgia would be entitled to a hear- 
ing before it could be deprived of its present operating authority. 


17 For example, among the exhibits Florida-Georgia has exchanged in the 
comparative hearing are 33 sworn statements of different individuals from 
Jacksonville, Duval County, and other areas served by Channel 12, describing 
in considerable detail their own personal reliance and that of segments of the 
community of which they are leaders upon specific services provided by WFGA- 
TV in the past. (All of the statements refer to the time period prior to No- 
vember 18, 1965.) The persons who have provided the statements represent 
a broad racial, religious, occupational, civic, and geographical cross-section of 
the area served by WFGA-TV. Should this case be remanded to the Commis- 
sion for a finding as to the need for a continued temporary operation of Chan- 
nel 12, Florida-Georgia would be prepared to submit the statements of these 
public witnesses as one part of its showing. 
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We submit that such a hearing would be required by specific pro- 
visions of the Communications Act and, more broadly, by consid-; 
erations of fairness and due process. 


On November 17, 1965, when it vacated Florida-Georgia’s 
prior licenses, the Commission granted Florida-Georgia temporary 
operating authority for station WFGA-TV pending further order of | 
the Commission. No petition for reconsideration of that action was 
filed by any party, nor was any appeal, and no other application for 
interim authority was filed within the time period provided by Sec- 
tion 405 of the Communications Act for the filing of petitions for 
reconsideration. We think it clear that the authorization issued No- 
vember 17, 1965, was a “license” within the meaning of Section 3(bb) 
of the Communications Act. That being the case, Florida-Georgia 
would be entitled to a hearing before its authorization could be re- 
voked under Section 312 of the Act or modified under Section 316. 


It is true that the authorization was specifically issued subject! 
to any further order of the Commission. But we do not believe that 
this changes the situation. In one sense or another that is true of | 
every Commission authorization. The question is what procedures| 
must be followed before that “further order” may be issued. We do 
not believe that the Commission intended to, or could, employ that 


proviso to deprive Florida-Georgia of its statutory rights. | 


Even more important, cancellation of the 1965 authorization: 
would put Florida-Georgia entirely out of business. While Florida+ 
Georgia has no property right in its operating authority, due pro- 
cess requires that it be accorded a hearing before being deprived of 
an authorization upon which depend property values worth millions 
of dollars. That is the holding of Standard Airlines v. Civil Aero- | 


nautics Board, 85 U.S. App. D.C. 29, 177 F.2d 18 (1949). We be- 


lieve it is fully applicable here.” | 


18 Cases such as Music Broadcasting Co. (WGRD), 10 R.R. 20 (1953) af 
firmed, Music Broadcasting Company v. Federal Communications Commission, 
[continued on p. 28] 
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As noted in Part II of this brief, Florida-Georgia stands ready 
to prove that continued interim operation of Channel 12 in Jackson- 
ville is required by the public interest. Florida-Georgia also stands 
ready to prove that the public interest would be better served by 
its continued operation of Channel 12 during the interim period than 
by any other form of interim operation. It would be entitled to a 
hearing on that issue before the Commission could consider modify- 
ing or revoking its present authorization. 


CONCLUSION 


Florida-Georgia originally applied for Channel 12 in Jackson- 
ville fifteen years|ago. It is now entering its third F.C.C. hearing for 
the channel. This new hearing has come about through no fault of 
Florida-Georgia or of any of its principals. At every stage of each 
prior hearing and ‘in the present proceeding, Florida-Georgia has been 
found fully qualified by the Commission. 


Florida-Georgia has been operating WFGA-TV in complete good 
faith and with distinction for more than ten years. It is possible that 
the comparative hearing now in progress will result in a Commission 
decision that operation of the station by someone other than Florida- 
Georgia would better serve the public interest. If that determination 
should be made, Florida-Georgia’s trusteeship of Channel 12 must 
end. But until the Commission reaches such a decision, it would be 
inequitable and unreasonable to destroy the status quo — to deprive 
Florida-Georgia of its business, its facilities, and its staff — unless 
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there is some overriding public policy which requires that this be! 
done. | 
We have shown in this brief that there is no such public role 
icy. No other applicant will be prejudiced if the status quo is main- ! 
tained, although Florida-Georgia will be severely prejudiced if it is | 
not. There is every reason to believe that better service to the pub- 
lic will be provided by WFGA-TV during the interim period if the | 
existing operation is allowed to continue than if a joint operation 
directed by the four adversaries in this case is authorized. And, | 
maintenance of the status quo would be the single course of action 


most consistent with prior actions of the Commission and this Court. 
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rary authority to operate WFGA-TV should be affirmed. 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 
I 


The Commission’s Authorization of Florida-Georgia To Be 
the Sole Operator on Channel 12 Pending the Outcome of 
the Comparative Hearing Is Irreconcilable With the Man- 
date of This Court 


This Court, in the course of remanding this proceeding 
to the Commission,” did the following: 


(a) Found Florida-Georgia’s authority to operate 
on Channel 12 void ab initio and vacated the grant to it 
of the construction permit and ensuing licenses ; 


1 Jacksonville Broadcasting Corp. v. F.C.C., 121 U.S. App. D.C. 69, 348 F. 2d 
75 (1965), cert. denied, 382 U.S, 892 (1965). 
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(b) Declared the channel free for applications and 
permitted Florida-Georgia to again apply for it, pro- 
vided, however, that Florida-Georgia was to compete 
‘on a completely equal and in no sense [on] a preferred 
basis, with any other applicant who might apply;”’ 
(121 U.S. App. D.C. at 75, 348 F. 2d att 81) and 


(ce) Authorized the Commission, in its discretion, to 
provide for continued operation on the channel pending 
further proceedings. 


Florida-Georgia was stripped of its grant and subsequent 
licenses for cause; that is, the grant was found to be ‘‘the 
product, in part at least, of the wrongful [ex parte] influ- 
ences brought to bear upon the result reached by the Com- 
mission in its [Florida-Georgia’s] favor.’? (121 US. 
App. D.C. at 74, 348 F. 2d at 80.) The effect of this Court’s 
decision was to return Florida-Georgia’s application to its 
pre-grant status. Cf. Folkways Broadcasting Co. v. 
F.C.C., — US. App. D.C. —, 379 F. 2d 447, 448 (1967). 


Both the Commission and Florida-Georgia argue that 
the Commission’s action authorizing Florida-Georgia’s 
sole operation on Channel 12 pending the comparative 
hearing meets the requirements of this Court’s remand 
mandate because, first, Florida-Georgia is the only appli- 
cant qualified to so operate, and second, the Court granted 
the Commission discretion to authorize continued operation 
on the channel. The first argument is specious because it 
hides an essential distinction and the second is erroneous 
because it ignores the qualifying and controlling condition 
attached to Florida-Georgia’s participation in these 
further proceedings, that is, that it is to compete on a com- 
pletely equal and non-preferred basis with Appellant and 
the other new applicants. 


The argument as to Florida-Georgia’s sole qualification 
fails when it is recognized that the Commission and Florida- 
Georgia conveniently confuse the distinction between not 
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being disqualified to file an application and being qualified 
as a licensee. This Court found only that Florida-Georgia 
(unlike Jacksonville Broadcasting Corporation) was not 
disqualified to renew its application for Channel 12. This 
is fundamentally different, however, from a finding that 
Florida-Georgia is ‘‘qualified.”” It is but one of four com- 
peting applicants whose qualifications to become a licensee 
are yet to be determined. See Folkways Broadcasting 
Co. v. F.C.C., supra, — U.S. App. D.C. at —, 379 F. 2d 
at 449. Whether it emerges as the best qualified applicant 
remains to be seen; and at this juncture, the criterion of 
‘“‘qualification’’ certainly cannot be rationally employed 
and defended in selecting an interim operator, much less 
as a reason for preferring Florida-Georgia with sole in- 
terim operation.” 


To meet Appellant’s argument that the Commission, in 
exercising its discretion, has failed to heed the Court’s 
injunction that Florida-Georgia is to compete for Channel 


12 only on a non-preferred basis, the Commission and 
Florida-Georgia advance, for a sufficient reply, this condi- 
tion which is attached to the authority for Florida- 
Georgia’s continuing interim operation: 


“That this authorization shall be without prejudice 
to, and constitute no preference in, any aspect of any 
proceeding to be held with respect to Channel 12, in 
Jacksonville, Florida.’’ (R. 196) 


2The Commission and Florida-Georgia point to the fact that, as to their 
applications for permanent authority, Appellant and the other two new appli- 
cants each face financial issues (which, if resolved against them, would re- 
quire their being disqualified for the grant of the construction permit for 
Channel 12) whereas Florida-Georgia does not. Those issues, however, are 
to be resolved in the forthcoming hearing along with the comparative issues, 
and the suggestion that Appellant is somehow presently disqualified or disabled 
for interim operation is without merit. Of relevant and controlling significance, 
however, is the fact that Appellant’s financial plan for its proposed interim 
operation was not found wanting in any respect by the Commission in its 
order denying Appellant’s application for interim authority—the order here 
appealed (R. 191-197). 
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But the avowed intention to disregard Florida-Georgia’s 
broadcast record during the hearing is not a sufficient safe- 
guard against Appellant’s being prejudiced in the Com- 
mission’s deliberations leading to the award of Channel 12 
and hence is not a sufficient reason for excluding it from 
participation in the interim operation; nor is Appellant’s 
challenge to the Commission’s disclaimer an attack on its 
integrity. Community Broadcasting Co. v. F.C.C., 107 U.S. 
App. D.C. 95, 101, 274 F. 2d 753, 759 (1960). 

As a practical matter, the proviso will prove worthless 
in any event. Florida-Georgia quite unabashedly declares 
that it intends to attempt to capitalize on its broadcast 
record compiled between September, 1957 and November 
17, 1965. Thus, the very kind of evidence that the Com- 
mission proposes to disregard for one period of time will 
be presented to it after all, but for a different period. 
Hence, Florida-Georgia loses nothing because of the proviso 
and Appellant is afforded no meaningful protection by it. 


What is at stake in this proceeding, even beyond Appel- 
lant’s private right to a full and fair comparative hearing 
on its application, is the vitality and efficacy of the mandate 
of this Court. The Court ordered a new hearing, with 
new applicants, with Florida-Georgia permitted to par- 
ticipate on a completely equal basis. No amount of dis- 
tinguishing cases erases the hard fact that as the sole 
interim operator, Florida-Georgia here competes from a 
decidedly preferred position. Its continued operation 
provides the resources which permit it to persist in the 
fight to perpetuate that operation. It can endure no end 
of delay (and can even afford to foster delay) because it 
has nothing to lose thereby, being already on the air. 
Needless to say, Appellant enjoys neither advantage. This 
Court has heretofore remarked that ‘‘the grant of tem- 
porary authorization to one applicant has an inevitable 
tendency to discourage competitors for construction 
permits . . . .”? Community Broadcasting Co. v. F.CC., 
supra, 107 U.S. App. D.C. at 101, 274 F. 2d at 759. 
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If the Commission’s conception of discretion is sustained 
in this proceeding, it is earnestly submitted that in future 
situations involving reopened proceedings with an exist- 
ing operator participating, the kind of mandate issued 
here will prove a useless tool in fashioning an effective 
remedy. For what potential newcomer will wish to engage 
an opponent who has sole access to the resources provided 
by the very operation sought by both? We submit that 
no one could reasonably be expected to make the challenge 
under such circumstances, and that the Commission’s 
choice of an applicant will be an empty one, limited to the 
existing operator. 


qT 


The Community, Pike-Mo and Oak Knoll Cases Compel the 
Conclusion That Appellant Be Permitted To Participate 
on an Equal Basis in the Interim Operation of Channel 12 


In their briefs, the Commission and Florida-Georgia 
hone the factual distinctions between the Community case, 
supra, and the Pike-Mo* and Oak Knoll* cases and this 
case to a fine edge of irrelevance. Both seize upon the fact 
that in Community the interim grantee proposed a new 
investment of funds for facilities (whereas here, only an 
interim authorization to Florida-Georgia obviates the 
necessity for new investment) as a distinction of such 
magnitude as to make that case inapplicable here. There 
are several answers to this argument. First, it must be 
observed that in Community this Court was concerned 
that the interim grantee’s proposed expenditure would 
create in the Commission a disposition in its favor because 
of the disinclination to visit upon that applicant the loss 
attendant upon a denial of its application for permanent 
authority. But it is the fact of expenditure, rather than 


3 Pike-Mo Broadcasting Co., 6 Pike & Fischer RR. 24 581 (1965), aff'd sub 
nom, Beloit Broadcasters, Inc. v. F.C.C., 125 U.8. App. D.C. 29, 365 F. 24 
962 (1966). 


4 Oak Knoll Broadcasting Corp., 2 Pike & Fischer R.R. 2d 1011 (1964). 
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when it occurs, that precipitated the Court’s concern. 
Thus, there is no reason to suppose that the Commission 
would be any less disinclined to jeopardize Florida- 
Georgia’s existing investment than it would be to jeopardize 
a new investment by Appellant. 


Furthermore, Florida-Georgia, by its sole action, creates 
the very conditions it says preclude an interim grant to 
Appellant; that is, Florida-Georgia forces Appellant to 
propose a substantial new investment for interim facilities 
by refusing to negotiate an equitable lease of its (Florida- 
Georgia’s) facilities for a joint interim operation, which 
proposal the Commission and Florida-Georgia then use 
in opposing Appellant’s effort to compete on an equal 
basis, citing Community to the effect that proposed new 
investment is prejudicial. The reasoning is incredible. 
It is readily perceived, moreover, that in these circum- 
stances Florida-Georgia has as much real say about who 
shall be the new competing applicants as does the Com- 
mission. 


The controlling distinction between the Pike-Mo and 
Oak Knoll cases and this one as perceived by the Com- 
mission and Florida-Georgia is that in the former two 
cases the prior operator had been disqualified and main- 
tenance of service required an interim grant to new 
operators. Here, they argue, maintenance of service can 
be accomplished through continuing the authorization of 
a qualified applicant—Florida-Georgia. What is more, 
they say, this Court and the Commission have adopted a 
policy of not displacing an existing, qualified operator 
pending the outcome of a comparative hearing, citing 
Peoples Broadcasting Co. v. United States, 93 U.S. App. 
D.C. 78, 209 F. 2d 286 (1953); WIBC, Inc., 17 Pike & 
Fischer R.R. 948 (1958); Zenith Radio Corp., 9 Pike & 
Fischer R.R. 555 (1953). We have already shown that at 
this juncture Florida-Georgia is no more qualified than 
any other of the applicants to be the sole interim operator 
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on Channel 12 (supra, at 2-3). Moreover, the Peoples, 
WIBC and Zenith cases are of no aid to the Commission 
or Florida-Georgia, for, in the first place, all three of these 
eases were decided prior to this Court’s and the Com- 
mission’s decisions in Community Broadcasting Co. v. 
F.C.C., supra, Pike-Mo Broadcasting Co., supra, and 
Oak Knoll Broadcasting Corp., supra, and accordingly 
are no longer controlling precedent insofar as incom- 
patible with the latter cases. In point of fact, however, 
the former cases are not authority for Florida-Georgia’s 
continued operation on Channel 12. In both the Peoples 
and Zenith cases, continued operation was authorized to 
parties whose grants and licenses had not been revoked. 
Here, Florida-Georgia has lost its grant and its licenses. 
Relevantly, the distinction between the cases is legally 
indistinguishable: Florida-Georgia has lost its licenses for 
cause and the same is true of the prior operators in 
Pike-Mo and Oak Knoll. The WIBC case involved merely 
a remand for reargument before the Commission, a situa- 
tion not analogous to the present one, because not in- 
volving the protracted delay facing the applicants before 
a decision is reached in the comparative hearing. 


Appellant does not quarrel with the proposition that 
service on Channel 12 should be continued during the 
pendency of the forthcoming hearing. It does claim, and 
believes that it has shown, that Florida-Georgia’s sole 
interim operation prejudices its right to a fair hearing. 
Furthermore, the Community, Pike-Mo and Oak Knoll 
cases support its contention that an interim grant to but 
one of several competing applicants for permanent 
authority is prejudicial to the applicants not favored. The 
Commission order here appealed may be read in vain 
for even an acknowledgment, much less an assessment, 
of the possible prejudice facing Appellant because it has 
been denied participation in the interim operation of 
Channel 12. All that is offered is a catalog of ills which 
attend any joint interim operation (R. 195-196), and which, 
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if they are as debilitating and vicious as the Commission 
urges, would rationally preclude a joint interim operation 
in all circumstances. 


The Commission and Florida-Georgia seek to charac- 
terize the former’s exercise of discretion as reasonable 
and proper by reciting the ‘‘finding’’ concerning the draw- 
backs of joint interim operations (which finding, as we 
have just seen, is in one part, self-destructive of all such 
operations, and in the other part is drawn from some un- 
specified experience). We learn, for the first time, on brief, 
that the Commission’s single, unhappy experience in the 
Syracuse joint interim operation is good and sufficient cause 
for denying a joint interim operation in Jacksonville. That 
such reasoning is illogical needs only to be pointed out. 
Moreover, the eminently successful joint interim operation 
in Rochester, New York (pending the comparative hearing 
for Channel 13), which, by the same reasoning, would re- 
quire a joint interim operation here, is pointedly ignored.® 
The Commission has not and cannot rely on any facts yet 
brought to light in this proceeding which warrant its action. 
Being based on no fact cognizable in this proceeding, the 
Commission’s selection of Florida-Georgia is necessarily 
arbitrary and therefore an abuse of discretion. 


mm 


Florida-Georgia Has Failed To Show That It Would Be Preju- 
diced by a Joint Interim Operation. Nor Would It Be 
Entitled to a Hearing Before Being Deprived of Its Exist- 
ing Sole Authority 


Florida-Georgia’s assertion that a joint interim opera- 
tion (even assuming its participation) would be prejudicial 
to it and would result in a deterioration of program 
service on Channel 12 is bottomed on nothing but hand- 


5 Flower City Television Corp, 10 BB. 24 1059 (1967), reconsideration 
denied, 11 R.R. 24 771 (1967), on appeal, United States Court of Appeals for 
the District of Columbia Circuit, Case Nos. 21,277, 21,541, 21,542, 21,543, 
21,544, 21,545, 21,546, 21,547. 
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wringing and unalloyed speculation. How or why Florida- 
Georgia would be deprived of the services of its executives 
(for the preparation of its comparative ease) is not ex- 
plained. Neither is any substance offered to support the 
bare claim that Channel 12’s present employees would be 
dismissed or required to work under intolerable condi- 
tions (some possible psychological discomfort is all that 
is suggested) or that the quality of programming would 
decline. In any event, Appellant was not aware that 
mandate of this Court moved in deference to the con- 
venience of a single applicant in preparing its case for 
hearing. 

Florida-Georgia has the temerity to suggest that its 
present authorization is a ‘‘license’’ and that it may not 
be withdrawn without a hearing. This contention is wrong. 
On October 25, 1965, Florida-Georgia requested the Com- 
mission to authorize it to operate Channel 12 until 60 days 
after the decision in the hearing with new applicants 
(R. 1-2). The Commission did not grant this request. 
Rather, it authorized Florida-Georgia to operate only 
‘until further order.”? In this posture, Florida-Georgia’s 
present authorization is neither the interim authority con- 
templated by Section 1.592 of the Commission’s Rules and 
Regulations® nor is it temporary authority contemplated 
by Section 1.542 of these same rules.’ It must, and can 
be, only such authority as may reasonably be construed 
as contemplated by this Court’s remand order, pursuant 
to its power to adjust relief pending further Commission 
proceeding. See Folkways Broadcasting Co. v. FCC, 
supra, — U.S. App. D.C. at —, 379 F. 2d at 488, n. 1. 
It is respectfully suggested that this Court did not take 
all of the necessary steps to void all Florida-Georgia’s 
authority to operate Channel 12, only to have the Com- 
mission reinvest it with licensee status by simply issuing 
the barest possible authority to operate ‘‘until further 
order.’ 


647 O.F-R, Section 1.592. Printed in Appendix A hereto. 
747 C.F.B. Section 1.542. Printed in Appendix B hereto. 
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CONCLUSION 


On the facts of this case, the Commission was required 
to grant temporary authority to Appellant (and any other 
applicants wishing to join it), and its refusal to do so 
was erroneous both as a matter of law and as a matter of 
discretion. Accordingly, it is respectfully requested that 
this Court remand the case to the Commission with instruc- 
tions to vacate the interim operation of Florida-Georgia 
and to grant interim operating authority to Appellant 
(and such other applicants who wish to join it on a com- 
pletely equal basis) during the forthcoming comparative 
hearing. 


Nothing in the briefs of the Commission or Florida- 
Georgia indicate or warrant any other result. 


Respectfully submitted, 


Epwarp P. Morcan 
300 Farragut Building 
900 Seventeenth Street, N.W. 
Washington, D. C. 20006 


Attorney for Appellant 
Community First Corporation 
Wexcx & Morcan 
300 Farragut Building 
900 Seventeenth Street, N.W. 
Washington, D.C. 20006 


Of Counsel 
January 9, 1968 
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APPENDIX A 
COMMISSION RULES AND REGULATIONS 
Subpart D—Broadcast Applications and Proceedings 
§ 1.592 Conditional grant. 


(a) Where a grant of an application would preclude the 
grant of any application or applications mutually exclusive 
with it, the Commission may, if the public interest will be 
served thereby, make a conditional grant of one of the 
applications and designate all of the mutually exclusive 
applications for hearing. Such conditional grant will be 
made upon the express condition that such grant is subject 
to being withdrawn if, at the hearing, it is shown that 
public interest will be better served by a grant of one 
of the other applications. Such conditional grants will be 
issued only where it appears: 


(1) That some or all of the applications were not filed 
in good faith but were filed for the purpose of delaying or 
hindering the grant of another application; or 


(2) That public interest requires the prompt establish- 
ment of broadcast service in a particular community or 
area; Or 


(3) That a grant of one or more applications would be 
in the public interest, and that a delay in making a grant 
to any applicant until after the conclusion of a hearing on 
all applications might jeopardize the rights of the United 
States under the provisions of international agreement to 
the use of the frequency in question; or 


(4) That a grant of one application would be in the 
public interest, and that it appears from an examination 
of the remaining applications that they cannot be granted 
because they are in violation of provisions of the Com- 
munications Act, other statutes, or the provisions of this 
chapter. 
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(b) When two or more applications for the same tele- 
vision assignment have been designated for hearing, the 
Commission may, if the public interest will be served 
thereby, make a conditional grant to a group composed 
of any two or more of the competing applicants, such 
grant to terminate when the successful applicant com- 
mences operation under the terms of a regular authoriza- 
tion. No conditional grant will be made unless all of the 
competing applicants have been afforded a reasonable 
opportunity to participate in the group seeking the condi- 
tional grant. In its application, the group shall include a 
special showing as to the need for the service pending 
operation by the successful applicant under the terms of 
a regular authorization ; the effect, if any, of a grant on 
the position of any applicant which is not a member of 
the group; and any other factors which are deemed 
pertinent to the public interest judgment. 
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APPENDIX B 
COMMISSION RULES AND REGULATIONS 
Subpart D—Broadcast Applications and Proceedings 
§ 1.542 Application for temporary authorization. 


(a) The specific circumstances in which temporary 
authority will be granted are set out in Parts 2, 73, and 74 
of this chapter. 


(b) Temporary authority may be granted to a licensee 
or permittee of a broadcast station to operate such station 
for a period not to exceed 90 days upon request therefor. 
Any such request should be filed with the Commission 
at elast 10 days prior to the date of the proposed opera- 
tion, and should be accompanied by a statement giving 
full particulars as to the purpose for which the request is 
made. Any temporary authority issued under this section 
may be cancelled by the Commission without further notice 
or hearing. 


(ce) No request by a standard broadcast station for tem- 
porary authority to extend its hours of operation beyond 
those authorized by its regular authorization will be 
accepted or granted by the Commission. 


(d) An informal application may be used provided such 
application is signed in accordance with the provisions of 
§ 1.513. 


(e) Request for temporary operation necessitated by 
equipment damage or failure may be made without regard 
to the procedural requirements of this section. 


